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INTRODUCTION

Commitment to the protection of fundamental human rights for all persons
is one of the defining characteristics of democratic government. In most countries
courts play a central role through formally adjudicating claims by individuals who
assert they are victims of human rights violations. Japan’s 1947 Constitution makes
a strong declaration of fundamental human rights and it is well established that
anyone can seek remedies in court for violations of these rights?.

But many claims never reach the courts because victims lack financial re-
sources or sufficient knowledge concerning the legal system or due to other factors.
This is a common problem throughout the world. Less formal means to raise hu-
man rights claims can play an important role by addressing some of these claims.
Because many important charges of human rights violations are made against
agencies of government, there is a special need for authoritative investigations by
entities independent of government itself. Examples of such third party organiza-
tions found in many countries are briefly described below.

The authors of Japan’s Practicing Attorneys Act (Bengoshi Ho)?, drafted
during the period immediately following World War II, envisioned that bar asso-
ciations and their members would play a critical role in human rights protection.
The very first provision of that law proudly declares that the mission of attorneys
is “the protection of human rights and realization of social justice.” The purpose
of this essay is to introduce some initiatives undertaken by Japan’s bar associa-
tions to serve this mission, especially the activities of the “human rights protection

committees.”

DEvaluation of the performance of the courts and of attorneys’ efforts in human rights litigation is
beyond the scope of this paper.

2 An English translation of the Practicing Attorneys Act, including revisions through 2002, is available at
www.nichibenren.or.jp/en/about/pdf/practicing_attorney_law.pdf. Neither judges nor prosecutors
are members of the bar associations or subject to the Practicing Attorneys Act. Upon resignation or
retirement from their public offices, they can apply for bar association membership and become attorneys

subject to the Act.
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I. INDEPENDENT HUMAN RIGHTS INSTITUTIONS
IN OTHER COUNTRIES

Approximately one hundred countries around the world have established
offices of ombudsmen or other independent officials charged with investigating
claims of rights abuse and seeking remedies. The United Nations recognizes such
bodies as “national human rights institutions.” Examples of Asian countries that
have established such bodies include the Republic of Korea, Thailand, Mongolia,
the Philippines, Indonesia, India and many others.

Other countries have entered multinational human rights treaties that create
regional commissions independent of national governments empowered to hear
such claims. One prominent example is the European Human Rights Conven-
tion, which created the European Human Rights Commission, with power to hear
complaints from individuals in member countries.

Japan has not created an independent national human rights institution,
nor has it agreed to treaty language that would empower individuals to bring
appeals to a multinational institution. The nearest Japanese equivalent to a national
human rights institution is the “Human Rights Conciliator” system operated by
Japan’s Ministry of Justice?. This program employs thousands of volunteers to
hear complaints at counseling centers in Ministry of Justice offices nationwide.
According to the Ministry of Justice website, these conciliators hear complaints
concerning such matters as sexual harassment, privacy violations, hazing of school
children, physical assaults and others. The Japanese government has cited the
activities of this system in regular reports submitted to fulfill its obligations under
the International Covenant on Civil and Political Rights. In a response to such
a government presentation, in 1998 Japan’s national bar association submitted

comments criticizing the ineffectiveness and lack of independence of this system?.

3)See http://www.moj.go.jp/ENGLISH/HB/hb.html.

9“The institutions for the protection of human rights that form the heart of the mechanism for human
rights protection in Japan have no independence from the government. The Civil Liberties Commission
system (an alternative English rendering of “Human Rights Conciliator” system) is supported by private vol-
unteers. Membership in the commission is largely regarded as honorary. Many of the members are of

advanced age and there are too few women. These commissions are not able to deal adequately with cases
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Japan is a signatory to six major human rights treaties. However, Japan
has never agreed to any treaty language that would empower individuals to file
appeals with any multinational body. Japan has either refused to ratify Protocols or
has opted out of treaty language which would authorize individuals to file appeals
directly with a multinational human rights body®.

Human rights advocates have long demanded that Japan establish an in-
dependent human rights commission, but Japan’s national legislature has so far
refused to take action®. At least until the day such an entity is created, Japan’s
bar associations are likely to serve as the most important non-governmental orga-
nizations actively investigating human rights abuses by government agencies and

demanding institutional reform and remedies in individual cases.

II. JAPAN’S BAR ASSOCIATIONS

A. The Constitutional Role of the Autonomous Bar

Although Japan’s bar associations pre-date the 1947 Constitution and the
1949 Practicing Attorneys Act, their role and status in society were dramatically
changed by those documents. By shifting the locus of sovereignty from the emperor
to the people, the Constitution laid the foundation stone of a democratic revolution.
It then erected a sophisticated structure atop that foundation by proclaiming a

long list of individual human rights and by expressly granting courts the power to

of human rights violations, which can be difficult cases because of their complexity, the highly technical
nature of the offence, or the reprehensible nature of the offence.” Japan Federation of Bar Associations,
“Alternative Report to the Fourth Periodic Report of Japan on the International Covenant on Civil and
Political Rights.” The full text of this document is available in English and Japanese in the international
human rights section of the JFBA website. www.nichibenren.or. jp.

9E.g., Article 22 of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
enables individuals to send communications to the multinational “Committee Against Torture” charged
with overseeing implementation of the Convention and to allow the Committee to comment. State parties
are required to make a declaration in order to activate this provision. Japan has not made such a declaration.
The JFBA has demanded that the Japanese government do so. See Japan Federation of Bar Associations, “Re-
port on the Japanese Government’s Implementation of Convention Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment,” http: //www.ohchr.org/english/bodies/cat/cats38.htm.

9The JFBA issued a formal statement demanding creation of an independent body on February 21,
2003.
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determine the constitutionality of acts of the legislature and the administration.

But until the Practicing Attorneys Act became law in 1949, the constitutional
design remained incomplete. The courts may have gained the power of judicial
review, but only attorneys have the legal authority to represent parties before the
courts. In order to insure that attorneys would pursue their human rights mission
with vigor, especially in cases brought against the government itself, the attorneys
would have to be independent of government control. The 1949 law established
such autonomy for the first time in Japan’s history7).

In the pre-war period lawyers were regulated and subject to discipline by
the Ministry of Justice. One of the great achievements of Japan’s post-war reform is
the autonomy of private attorneys; the bar associations now hold the sole author-
ity to admit members and to discipline attorneys for violations of the Practicing
Attorneys Act and violations of ethical standards and other rules adopted by the

bar associations®.

B. Organization

All active attorneys are required to register with both a regional bar asso-
ciation and the national bar association (the Japan Federation of Bar Associations
(“JFBA”))?. As of July 1, 2007, 23, 119 private attorneys held memberships in 52
regional bar associations in Japan and all were members of the JFBA.

The JFBA maintains offices in an impressive 17 story building located next to
the courthouse in central Tokyo (shared with the three local Tokyo bar associations).
Itemploys a full-time staff and also funds administrative positions filled by member
attorneys on a part-time basis. The total JFBA budget in fiscal 2005 was more than
4.2 billion yen (nearly U.S. $40 million), of which approximately 90% was funded
by membership dues.

)For useful background, see John O. Haley, Authority Without Power — Law and the Japanese Paradox
(Oxford University Press, 1991), especially p.106.

®Practicing Attorneys Act, articles 56, et. seq. Like other persons, lawyers can be prosecuted by the
government for criminal violations of law, even if the charges are related to law practice (e.g, fraudulent
conversion of client assets).

9)Practicing Attorneys Act, articles 8 and 9.
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The president and other officers are elected annually from among the mem-
bers. Japan’s bar associations work primarily through a network of committees
with discrete areas of responsibility. In addition to operational committees re-
quired by law and association rules, the JFBA maintains five standing committees
concerned with core functions of the bar association, including the human rights
protection committee described below, and dozens of other committees concerned
with a full range of legal issues. A sampling of those expressly charged with hu-
man rights issues include committees on constitutional law, criminal procedure,
gender equality, children’s rights, and rights of the aged. The international human
rights committee works on reports to multinational institutions such as the JFBA

Report to the Committee on Torture described in the next section.

C. Human Rights Advocacy

Both the national and local bar associations are active in lobbying regarding
proposals for legislation and government policies with potential to affect funda-
mental human rights. For example, in recent years the bar associations have
mounted significant lobbying campaigns to express opinion on wiretapping legis-
lation, laws governing protection of personal information, and reform of the legal
system itself including the multitude of issues spawned by the pending introduc-
tion of a new “lay judge” system.

JFBA representatives also engage in lobbying with multinational institu-
tions, especially those related to the United Nations. The JFBA and other non-
governmental organizations play an especially important role by submitting for-
mal statements to multinational human rights bodies. The JFBA report submitted
to the Committee Against Torture!” in January 2007 is a recent example that deliv-
ered a powerful effect. The 89-page JFBA report provides a comprehensive review
of Japan’s system of detention and treatment of criminal suspects, persons detained
on charges of immigration violations or for other reasons, and includes summaries

of specific cases alleging abuse and recommendations for reform. Together with

10This Committee is established by the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment, which Japan ratified in 1999,the 139" country to do so. Member countries are

required to submit periodic reports to the Committee.
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reports submitted by four other NGOs, it appears that the JFBA report exerted
strong influence on the Committee.

In May 2007, the Committee issued Conclusions and Recommendations
finding that various aspects of Japan’s treatment of detainees and prisoners do not
conform to its obligations under the Convention. The Committee sharply criticized
certain practices, especially related to detention of criminal suspects, recommend-
ing for example that Japan “should take immediate and effective measures to bring
pre-trial detention in conformity with international minimum standards.”V

The most significant national policy issue of all is potential revision to the
1947 Constitution. Japan’s dominant political party, the Liberal Democratic Party
(“LDP”), has demanded revision of the 1947 Constitution since it was formed in
1955, but has never succeeded in achieving this goal. Heavy news coverage of
the ongoing constitutional controversy has focused on proposals to revise Article
9, which prohibits Japan from utilizing force as a means to settle international
disputes and from maintaining the capacity to wage war. However, the LDP
agenda calls for many other changes as well.

Of particular relevance, the party has maintained the consistent position
that the 1947 Constitution places too much emphasis on citizen “rights” and not
enough emphasis on citizen “duties”. The LDP’s proposal for a new constitution
was formally unveiled at its annual meeting in November 2005, which celebrated
the fiftieth anniversary of the party’s founding. One provision would expressly
restrict fundamental rights by declaring that individuals “bear the duty to exercise
rights and enjoy freedoms in a manner which does not violate public interest and
public order.”'?

Japan’s bar associations have strenuously opposed revisions that would
reduce the scope of human rights protection. At its 48" annual Human Rights
Conference held in Tottori in November 2005 the JFBA adopted a resolution that

MSee http://www.ohchr.org/english/bodies/cat/cats38.htm for the full texts of the “Conclusions
and Recommendations” of the Committee Against Torture, the report submitted by the government of
Japan, and reports submitted by the JFBA and four other NGOs.

2The text of the proposed new constitution is available at the Liberal Democratic Party website,

http://www.jimin. jp (accessed October 15, 2007).
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formally delivered a response to such calls for revision. The core of the JFBA
position is that any change to the Constitution must respect the concept of “consti-
tutionalism” (rikkenshugi) and three core elements of the 1947 Constitution: popular

sovereignty, respect for fundamental human rights, and paciﬁsmlS).

D. Human Rights Protection Committees

In order to facilitate achievement of the attorneys’ mission of protecting
human rights and realizing social justice, all bar associations appoint human rights
committees charged with hearing human rights appeals and providing assistance
in appropriate cases.

The history of these committees began with the rebirth of Japan’s legal pro-
fession immediately after World War II. The JFBA adopted its first Association
rules under the authority of the new Practicing Attorneys Act on July 9, 1949.
Article 74 of those rules expressly provided for the appointment of five standing
committees, including the Human Rights Protection Committee. Article 75 set
out the mission of the Committee and empowered it to propose formal warnings
and demands for punishment (or remission of punishment) to be considered for
adoption and announcement in the name of the JFBA itself. Initial membership
of this committee was set at twenty. Today the total membership is 120 attorneys,
who work through seven separate subcommittees covering the following topics:
Retrials, Investigative Agencies, Detention Facilities, Medical, Civil Liberties (free-
doms), International Human Rights and Social Security'®. The JFBA currently
provides three staff attorneys to support the activities of the Committee.

The Human Rights Protection Committee has seen a sharp rise in the number
of appeals in recent years, from 110 cases in 2001, to a peak of 407 in 2005' (See
chart.). Most of this increase concerns complaints against conditions in Japan'’s

prisons. Of the hundreds of appeals, most are either found unsuitable to the

19“Declaration Demanding Adherence to Constitutionalism and Respect for the Fundamental Principles
of Japan’s Constitution,” Japan Federation of Bar Associations, Nov. 11, 2005.

“Japan Federation of Bar Associations Human Rights Protection Committee, “Jinken Shinpan Kyusai
Moshitate Jiken Chosa Guidebook” (May 2006).
152006 White Paper on Attorneys (2006 Bengoshi Hakusho), p.191.
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Requests for Assistance in Human Rights Cases
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Year|1989 (1990|1991 1992|1993 (1994|1995 |1996 | 1997 | 1998 [ 1999|2000 | 2001 | 2002 [2003 | 2004 | 2005 | 2006
Category
Police 5 1 0 8 5 4| 16| 11| 18 7| 13| 13| 15| 24| 19 8| 17| 16
Prison 10| 30 5 8| 18 91 17| 12| 16| 18| 28| 41| 27| 68| 89| 143| 267| 197
Retrial 3 2 4 5 8 7| 10| 10 3 4 6 7 9| 12| 26| 27| 26| 24
Voting, Dis- 1 5 3 2 6 7 3 9 8| 20| 14 6| 14| 10| 17| 20| 11| 32
crimination
Other 61| 55| 32| 43| 49| 55| 75| 91| 58| 61| 61| 60| 45| 73| 84| 108| 86| 76
Total 80| 93| 44| 06| 86| 82| 121| 133| 103| 110| 122| 127| 110| 187| 235| 306| 407| 345

committee’s mandate or are referred to local bar associations. The cases that remain
are subject to a formal set of procedures, including a preliminary investigation
resulting in a report submitted to an executive committee (jounin iinkai) which
then decides whether a full investigation is warranted. A full investigation can
lead to the recommendation of several different formal dispositions ranging from

dismissal of the complaint to formal warnings as noted above. These procedures



66

KEO—LCa— 45

were streamlined and formalized by a JFBA regulation issued in 1995.

During the 2005 and 2006 fiscal years (ending March 31), the JFBA issued
formal recommendations or warnings in eleven cases. Topics included the rights
of persons suffering from Hansen’s Disease (leprosy) and victims of mass food
poisoning (the Kanemi cooking oil case), the death of a prisoner in custody, lengthy
pre-trial detentions, the rights of the aged, compelled participation in national
flag and anthem ceremonies, and others. Of the eleven declarations, four were
“keikoku” warnings, the most severe form!®. As of May 1, 2006, fifteen cases
were subject to formal investigations by the JFBA Human Rights Committee, with
nearly half (seven cases) under investigation by the “social security” (shakai hosho)
subcommittee, which has a very broad mandate. (Cases included the rights of the
homeless, individuals who claimed to be victims of a Cold War-era “Red Purge”
resulting in employment termination, athletic competitions for the disabled, rights

to education, and other matters.)

E. Proceedings Before the JFBA Human Rights Protection Committee

Bar association regulations provide that the Committee meets for two full
days of each month, ordinarily the second Thursday and second Friday. The regular
schedule for these two days is fixed, with meetings of the committee leadership
and of subcommittees at prearranged times. On the morning of the first day, an
executive committee (seifukuiincho kaigi) meets to consider new applications, review
progress in ongoing cases and otherwise discuss the business of the Committee.
On the afternoon of the first day, a larger executive committee (jounin iinkai) meets
to review the texts of preliminary and final investigation reports submitted by
the seven subcommittees and other work in progress. Most of the second day
is committed to separate meetings of the seven subcommittees, followed by a

plenary committee meeting of all members. All proposals for formal action must

19Texts of the Committee reports and formal recommendations and warnings are published in a five
volume compendium spanning the period from 1950 to the present. Nichibenren jinken shinpan moshitate
jiken—keikoku—kankoku—youbou reishu (Akashi Shoten) (hereinafter “Human Rights Appeals”). A series of
summaries of important cases under the title “Questioning Human Rights — From the Frontlines of Human
Rights Protection Activities” has been published in the monthly journal Hogaku Seminar, commencing in

April 2006. As this is written, the series continues with its 19th edition in the October 2007 issue.



Japan’s Bar Associations and Human Rights Protection

67

be approved by this plenary committee prior to submission to the JFBA governing
board.

When new appeals are accepted for formal review, a preliminary investiga-
tion must be conducted by members of the subcommittee with jurisdiction over the
subject matter. The preliminary report must be completed and submitted within
two months. If this report is accepted and a formal investigation authorized, an-
other team (including at least one member who worked on the preliminary report)
is appointed to investigate and prepare a more detailed report, which must be
submitted within one year. Each investigation team must submit a formal work
plan including the due date, which must specify the date of a scheduled meeting
of the jounin iinkai for review.

Committee rules require that questioning of witnesses take place at the bar
association rather than the office of a member attorney and that more than one
committee member be present. Questioning may be tape-recorded with consent of

the witness.

III. CASE STUDY: GOVERNMENT SPYING ON CIVIL SOCI-

ETY GROUPS
A. The Public Security Intelligence Agency and Surveillance

On November 25, 1999, Kyodo News, Japan’s primary national news wire
service, reported that a government intelligence agency maintained undercover
surveillance on forty well-known civil society organizations'”). The account was
based on purported government documents that had been leaked to Kyodo re-
porters. According to these documents, the organizations under surveillance in-
cluded such mainstream groups as the Japan branch of Amnesty International,
a prominent women’s rights organization, consumer groups, several lawyers
groups, and journalists and writers groups, including the Japan Pen Club.

The government agency, known as the Public Security Intelligence Agency

(the “Agency” or “PSIA”), is an intelligence organization attached directly to

17)Similar concerns have been raised in the United States in recent years. See http://www.aclu.org/

safefree/spyfiles/.
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Japan’s national Ministry of Justice'®. The Agency was established under a 1952
statute which limits its mandate to investigating organizations it determines to
pose the threat of “subversive activities” (hametsu katsudo) and requesting sanc-

9)

tions against them!?. This mandate was expanded by a new antiterrorism law

that came into effect on December 27, 1999, empowering the Agency to investigate
organizations that commit “indiscriminate mass murder.”??

According to an English language report for the year 2006 published on its
website, the domestic focus of the Agency’s investigations includes tracking the
“Aum” cult and successor groups (Aum members committed heinous crimes in
the 1990s such as the release of poisonous gas in the Tokyo subway in 1995 result-
ing in twelve deaths and thousands of injuries), and “the Communist party and
radical groups” who “exercise anti-war and anti-nuclear movements” and “crit-
icize the government regarding important bills such as the national referendum,
the amendment of the Fundamental Law of Education and the newly established
‘conspiracy offense’.”?!)

The documents obtained by Kyodo were from an annual report prepared
by the Kinki regional bureau of the Agency. They provide a description of the
bureau’s intelligence operations, including a list of the forty target organizations
described above.

Most of these organizations are well-known citizen advocacy groups, often
engaged in commenting on pending legislation, issuing declarations on topics of
public policy and other traditional acts of public advocacy. There is no credible
claim that any of them poses a threat of violence. Instead, they are typical examples
of organizations known around the world by the term “civil society.” The post-
Cold War emergence of robust civil society groups worldwide has been lauded by

countless writers and government leaders for their role in promoting open debate

http://www.moj.go.jp/ENGLISH/PSIA/.

)Subversive Activities Prevention Act, Law No. 240 of 1952.

20 Act Regarding the Control of Organizations That Committed Indiscriminate Mass Murder, Law No.
147 of 1999.

21)See “Focal Issues of Domestic Public Security Situation in 2006” posted at http://www.moj.go.jp/
ENGLISH/PSIA/psia®2.html (accessed on October 10, 2007).
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of public policy and breathing life into democratic societies??.

The documents suggest that senior officials in Japan’s Ministry of Justice
view the activities of such groups as threats to public order. It is hard to imagine
any reasonable basis for such a conclusion. The members of these groups tend to
be writers and intellectuals, not bombers. And they operate in the open.

A whistleblower named Hironari Noda appeared after the Kyodo News
report to provide background to the documents. Noda had been employed by
the Agency from April 1994 through December 1999. After leaving government
service, Noda described his experience in various public fora, including a detailed
interview in Tsukuru, a monthly journalism review??. According to his account,
the documents had likely been prepared by intelligence officers for submission to
the regular annual meeting of senior Agency officials for the 1996 fiscal year. Noda
also described some of his own activities as an undercover agent infiltrating citizen
meetings.

On the face of it, it appeared that the national government was spying on
citizens engaged in lawful activity. What, if anything, could be done about it?

Leaders of the forty civil society groups decided their first step was to appeal
to the public for support. They held a joint press conference on January 19, 2000
and a public rally three months later, on April 25. On April 27, they lodged a
protest directly with the Agency. But did they have any redress under Japanese
law?

They sought advice and considered the possibility of filing suit. Under

2)E.g., see the writings of Lester M. Salamon and Helmut K. Anheier, such as The Emerging Non-Profit
Sector: An Overview (St. Martin’s Press, 1997). For a comprehensive overview of Japan’s civil society
organizations, see Frank J. Schwartz and Susan J. Pharr (eds.) The State of Civil Society in Japan (Cambridge
University Press, 2003).

)The interview with Hironari Noda appears in “Inside Story on the New Aum Approach, According
to a Former PSIA Official” (Koanchosacho motoshokuin ga kataru aum shinpo no uragawa), The Tsukuru, March,
2003, p.80. Noda reported that he worked as an undercover agent in the Kansai region. Among his
exploits, he described a gathering of judicial apprentices (shushusei) who were addressed by a recent
graduate of Japan’s Legal Training Institute who had been denied appointment as a judge. Noda reported
the identities of those present to his superiors, possibly exposing them to retaliatory treatment by the

secretive bureaucracy that controls appointments and promotions of Japan’s judges.
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prevailing Japanese practice, the most likely avenue for redress in the courts would
be a suit against the national government demanding financial compensation for
violation of constitutional rights. But leaders of some of these groups decided that
prospects on this front were discouraging. Although Japan’s Constitution declares
protection for both freedom of speech and freedom of association, there appear
to be no court precedents that have found government surveillance to cause a
“chilling effect” or other unlawful impact on these rights. The Kyodo News report
indicated that forty different groups had been subject to surveillance. If possible,
group leaders wanted to act in unison; it was very unlikely, however, that all
groups would wish to join in such a suit.

Instead, representatives of thirty-eight of the civil society groups elected to
jointly file an appeal for redress with the Human Rights Protection Committee of
the JFBA.

B. The JFBA Reviews Government Surveillance of Civil Society Groups
Lawyers for the civil society groups submitted their appeal to the Human
Rights Protection Committee on July 6, 2000. The appeal was accepted and an
investigation team appointed. This team took statements from the appellants,
examined the leaked documents, heard testimony and considered other evidence.
It sought information from the Public Security Intelligence Agency. In a written
response to questions submitted by the Committee, the Agency denied targeting
any groups that did not present the threat of “subversive activities” (hametsu katsu-
do) required by the statute (Response to Committee request dated July 24, 2001).
The investigation team did take special note of testimony delivered by the head
of the Agency at a meeting of a committee of the Upper House of Parliament
on November 25, 1999, the day that the Kyodo scoop was published in daily
newspapers. Under questioning by members of parliament, the Agency chief
declined to confirm the authenticity of the leaked documents, but nonetheless
took the opportunity to assert a broad interpretation of the Agency’s authority.
He declared that this authority extends not only to groups who posed a threat of

subversive activities, but also to others who might be subject to influence of such
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groups??.

Such reasoning would provide a rationale for a much broader scope of
surveillance, possibly including the forty civil society organizations listed in the
documents.

Members of the Committee were especially impressed by a passage in the
leaked documents that describes particular instructions to government agents.
According to these instructions, in the event that individuals refuse to cooperate
with an investigation, agents should say that they are investigating activities of
such groups as the Japan Communist Party or radical groups (kageki-ha). The
Committee report points out that, if government agents indeed had proper motives,

there would be no need to provide such a cover story25).

C. Conclusions of the Committee

Based on the available evidence, the Committee concluded that the leaked
documents were genuine and that surveillance of the civil society organizations
was not the result of potential relationships to groups that pose the serious threats
suggested in the parliamentary testimony of the Agency head. The Committee
concluded instead that surveillance was directed at the activities of the civil society
organizations themselves®.

Applying a standard that had been declared in a 1960 decision of the Nagoya
High Court?”, the Committee concluded that the Agency had exceeded its legal
authority. The Nagoya High Court had held that for Agency investigations to be
lawful, there must be “sufficient rational, objective reasons” to believe a risk of
subversive activities is posed by the target of the Agency’s investigations. This

was clearly absent in the present case.

) Human Rights Appeals, supra n. 16, volume 4 at 955-56. This policy was restated by the Agency in its
submission to the Human Rights Protection Committee dated July 24, 2001.

2See Kenzo Akiyama, “The Frightening Reality of the Public Security Intelligence Agency,” the fourth
entry in the series “Questioning Human Rights — From the Frontlines of Human Rights Protection Activ-
ities,” Hogaku Seminar No. 619, July 2006, 124-125.

20 Human Rights Appeals, supra n. 16, volume 4 at 934-35.

27)Nagoya High Court, Kanazawa Branch, Decision of Feb. 27, 1960, cited id., at 937.
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The Committee further explained that due to the chilling effect of govern-
ment surveillance, the Agency’s actions constituted violations of the constitutional
rights of the organizations and their members, including the freedom of associa-
tion, freedom of thought and belief and freedom of speech. The Committee also
concluded that the actions violated privacy rights?®).

The final report of the Committee was approved by the governing board of
the JFBA on January 18, 2002 and a formal warning to Public Security Intelligence
Agency was issued five days later. The warning demands that the Agency take
three steps: 1) cease surveillance of the civil society groups immediately, 2) provide
the civil society groups with the information the Agency had gathered and delete
all such information from Agency files, and 3) clarify the details of its surveillance
operations and the manner in which the government uses the information gathered.

A JFBA member describes what happened next: “On January 23, 2002, after
contacting the PSIA in advance, the chairperson of the Human Rights Protection
Committee and the JFBA vice president in charge of the matter visited the PSIA
offices in order to deliver the warning letter. However, PSIA officials refused to
meet them. A PSIA public relations officer also refused to accept the warning letter,
saying “The PSIA solemnly goes about its duties according to the law. It does not
accept complaints and warnings.” Because the JFBA could not deliver the warning
letter, the best it could do was send it by certified mail.”?)

This writer concludes his report as follows. “The PSIA absolutely refuses to
accept any criticism; it is unaccountable and does not disclose information. This is
the reality of the PSIA. Even now, does the PSIA continue to monitor and spy on

citizen groups? One is left with a very eerie feeling.”")

IV. CONCLUSION
A JFBA counter-report submitted to the UN Human Rights Commission
in 1998 includes the statement that many requests for human rights assistance

“concern institutions of detention, including prisons, detention centers, police

4., at 938.
) Akiyama, supra n. 25 at 125.
307d.
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detention centers and mental hospitals. The police and other authorities, however,

”

are uncooperative with investigations by bar associations.” The reaction by the
PSIA in the case study reported above appears to fit this pattern.

The autonomy of Japan’s bar associations achieved by the 1949 Practicing
Attorneys Act is an important milestone in the effort to protect human rights in
Japan. Despite numerous calls from within and outside of Japan, the country has
not established an independent human rights protection body or acceded to treaty
language that would empower individuals to communicate with multinational
human rights institutions. Investigations by bar association committees appear to
provide the most reliable source of information on these matters independent of the
government and the courts. Moreover, along with other NGOs the bar associations
also play a vital role by periodically reporting their findings to international human
rights bodies.

There can be little doubt that continued vigorous efforts by attorneys and bar
associations to fulfill the mission of “protecting human rights and realizing social
justice” established by Article One of the Practicing Attorneys Act will remain

critical to the effort to secure fundamental human rights in Japan.
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I FEDFRE

KENR NI A NEEBMET 2720120, YREEOFEN, AHOFAIZ L THEiKL
INEGHEOFH] &5 REPEOEAIZOWT, FRICHBT2HENH S, L
WR, IhDE2EHLVEB VRS,

AREIL, BFEEEMOEEEEZTLE LT, JOYMREZDFA, SHEOFH
DEHLMEIZOWT, KETOHmEBET S, K, 5H, BHBERicHdHE
HETH-TE, 727 TEOED | FIFTRL, BOES -OITRET 2 &0 5 B
NEVEHELRS>TWD, LML, REEE, SEdEgie e i, figion U CEy
B RIFTEDOEDBLB, I T, B HEEMOHEREOME % EfEHIE
U, YK NI ANEZEATEZILD, SHOOTEELLZS>TWSIDTHD,

TIT, MR, AT, 9, HEAFTAIINT S LREEOFA, AHEOFH]
T U T I N2 EBRDRA DL L BB E BB L 725 2T, 19994 I
california dental BV % 22 ¥ 3 2 5 U WEBIASKEIZ B 1 B2 LFRTAREICE 25
UZLERIZDOWT, METT 5, RICARAEHT 201, YSFHFTANK NI A NE,
BARIIZIEY v =Y VBRI RIGERK T 2G5BT 520D TDHHD T L —LA
U—J%PICTEI L THD, BERLEETI, Y, WETAVKESNT
HB0H0, TOMEMIVPREEETH D LI, ZOHM OB & Z 1M b
NBZLIIRDZNLTHD, AREIEUTREIZBIT S YREE, SHEOFAOHMR
EHEUT, BPESROBET EMROBEO—HEMELZVEEZ TN,

DCalifornia Dental Ass'n, v. E. T. C, 526 U.S. 756 (1999).
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I HREEDORE - SEDRAOEENRER
1 HREEORAEREDRRIDERK

Je%, VY =Y VRIRIEE OO TR THENZE THIRS N TN, Z07k
®, [FEEE, WHICIENE ) OFHADEHENR5N7ZY, UL, REBICARED I
BIU 7D TOND IR, LD IZUTRBFHITH 2 nEN & KT 20k
WORBEIZER 2 Z LIZB 572, ZORIZDWT, 7S TIZH 2 M3UdHg 2L
DOHEREDE Y 2T L AlikE D A7V TV HFIE L 78 - 72 Addyston Pipe Y Tld, {Fh
WIRIBRODIEED DRI I iz, 72720, [Pk zE SO HEI, 2€ 21— TRR
I NFZES IR BE S B B HRBL L TR R LT 39,

UL, REIZ, KT A MEDERTEREITME DRI EAT I NG L 512
o7, TONRKIHIETH B Chicago Board of Trade F47) 1, FIE L 22 5 HU5]
HIBRIZDOWTH T BICBR LT, YT AOWE, WETUCHNESMTI VDA
HOFAB LR LZZETEATHD, LN, BERICHEE DT 0 disic 525
WL COREE TS 2HENH D00, ERWHE, METUCHNEZET SR
D BRI 72 Z FEERIATH & 0 o 72 FIREIC DWW T, MO TIRIIREIOR I N TOA

DY TR, ZOMBEIIONT, ¥y — VIEIHEYSHINS, Hrii IR B RS £ H
HBTEDTho72L Uz (URDZEBNS, ¥y — VIEHIE 4N, i BREE I, 2L TORY,
PEoT, ZORRMIZET DI, OGN, TOLDIZ [HARND ] L\WDEERTH D), See Robert
Bork, Legistrative Intent and the the Policy of the Sherman Act, 9 J.L. Econ. (1966). Z4UIX U T, iE#HEM
1%, KVZHBENTHY, EBPREREVFERINT WAL TDHEMNH D, See Robert. H. Lande, Wealth
Transfers as the Original and Primary Concern of Antitrust: the Efficiency Interpretation Challenged, 34 Hastings
L.J. 65 (1982). ZHBMC b bk4 Bigiahid oY, AR e, ¥y —x VIEHESH, SIEFE, &) EEN
BIFEHMOEREZZEH U TN ZEWRDEAD, BB, VY —< VIERIELRORIE S ETHESZ X U
T See JONATHAN W. SINGER, BROKEN TRUST: THE TEXAS ATTONEY GENERAL VERSUS THE OIL
INDUSTORY, 1889-1909, (Texas A&M University Press 2002).

M ZIE, WEND 7HEOM, 1240V ¥ =3 VIEFMFEDS b, MEEKRE, $XTHBHEEIREL
LHEMZ o vwbiTwd, HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY THE LAW OF
COMPETITION AND ITS PRACTICE 727 (West Publishing Co. 3rd Ed. 2005)

YU.S. v. Addyston Pipe & Steel Co., 85 F. 271, 280 (CA6 1898), aff'd, 175 U.S. 211 (1899).

)t BERI IR D IEERIZ DT IR IR,

9 See supra note 3 at 52-56.

7Board of Trade of City of Chicago v. U.S., 246 U.S. 231, 238 (1918).

8)See Andrew L. Gavil, Editor’s Note; Symposium: The Future of The Rule of Reason, 68 ANTITRUST L.J.
331 (2000).
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W, TIT, AHOFHNIEDNT, REIWEDITRET D SR FHIRIRIZOWT
MAEEROOND & F, WEDTHDOWE, HET U THRD RIET KBEHRIRIC
DWW, FHFELE, TRTOERSND BRI DN TN SRR R OFAE % L
FET B BEITHLENDDTIHBRNNE VS FHMPLE > T2 4), ZDZenb, |
HHIE, BEMOITRAIZOWT, YREEDFRAOEHA %2217/ THD LT E
BRU, FREZRPBRY M 5 DOSLAEEAT ORI 2 BRE I TV Z e 2 HiFgT £ 5102510,

5T, FRbRERE R, RERAIE, HDFEDITROEAED, 1EIFHEVZ ST
RS HR%E 52D Z EBHLNBREDIZDONTET, Whnb, FElIARE 2 E
RKY2DBEFR, TIT, THDFEDAENR S INTV I HAITE, BRI
VY- VEERK LR D LWV MREEDOFRMPRAE I NS LS IR0, LR,
SRS, AN LT, SN BT HREEDFAASEA X -l & Y E%FH
TEDFE—DEETH D L EIRL, TOFERIBEINIIGE, HEOWGERIZRERNIZ
B2, DX, BFGTROIFFRNFRIZOWTHG A2 2 BEELRNE
WD MIREIED A &, SN AT RO B AH N FRIZ DO W TIERICE < OER
2EBU UL 2 BENH L AHDFA L 1L, TOVFEIISWTHE Y ICKE RN
ZORHBEDTH B,

T IT, YREEOFHIOHET 2 HLMEOMENEL, AELDFHIARD 2 EERD 2N
I AR D TEEDREIBR 2 BeD 2 726012, ST, M AR3E R 0D 5 D5l FH B FE D IR
EWVWS BT, BHFOHMIIZMAREND LS8 b, £F, ZO& D BiRho skl
EUT, HEEHIRGEA —H—I12 & 2 Hoettls - BIEHIR & v S RERFEMSHIRIC D
W, MARETED T % 8 7z Schwinn F419) % & U 72 Sylvania - R i 3508

VDG, FEOHBFRIEEDOTHHETH S, See Stephen Calkins, Carifornia Dental Association: Not
a Quick Look but not the Full Monty, 67 Antitrust L.J.495, 521 (2000). See also Richard A. Posner, The Role of
Rule of Reason and The Economic Approach: Reflection on the Sylvania Decision, 45 U.Chi.L.Rev. 1,14-15 (1977)

197.S. v. Trenton Potteries, 273 U.S 392 (1927). ¥, 44REEDFRIDILAIZEA LTI, See Thomas
C. Arthur, A Workable Rule of Reason: A Less Ambitious Antitrust Role for The Federal Courts, 68 ANTITRUST
L.J. 337, 347-349 (2000).

MSee e.g. U.S. v. Soccony-Vacuum Oil Co., 310 U.S. 150 (1940); U.S. v. Sealy Inc., 388 U.S. 350 (1967);
U.S. v. Topco Associates Inc., 405 U.S 596 (1972).

12)Gee Philip E. Areeda, ‘The Rule of Reason’ in Antitrust Analysis: General Issue (Federal Judicial Center
1981); Philip E. Areeda, Antitrust Law P 1502 (1986); Philip E. Areeda, The Rule of Reason-A Catechism on
Competition, 55 ANTITRUST L.J. 571 (1986).

19U.S. v. Arnold Schwinn & Co., 388 U.S 365 (1967).
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P RHD, ZOHIRTIE, 75 VF ¥ A REITEWTHE X NG b g
Hiotd % 2 & & EDEEEEIZOWT, MREEDFEAOEH 2 HR L, SHOJE
HIDGEFNZHE D ¥, RHIRFRIRZHO e LT EITOIRETH D LR LD,

BT, MH%W%%¢M@IW & B AR 252 EHE D R R ZERI DK 23
MR 72 2 0 & S DRI & 22 5 72 BMIZAEIOIZ 5T, EEHEPEHOL
7 O EARERN BT S B U T REED A % HEfR U 72,

Z D%, NCAAHEM) TIX, KET7Y MR—ILOT L EHMMEIZDOWTHRET S
RAEDRBR U —F— A@nﬁAﬁﬂi@w)lﬁléﬂlﬁc‘:’%%UBELKNCAA@%EEU?)‘/V KV
HFEI1RIGER T 20 D WEREE 57z, #IEERIE, NCAADT L CHBHED
HilfRZ E > TEBIZ, YREEDOFHN N v — 7/1%1% BT B WDk e
BAET, AEOFANCE DO THW T2 LANLE, KEFMRhEE2 X 5IZHM
CNEFS B DD TIEANIIBERNE LT, Yy = VEIRIGER TS HRL
728, ZOEIICABOFEAIZRATS L LDD, TOBENAIZDOWTIERIZEE
R ZEER DA THW 2 T U7 NCAAFRHPUE, @R X - B A % B
Uz efHilix it 3,

2 California Dental Associations (#1') 7 # )L = 7 R ERMBR) B4
ZD&DIZ, TAVAK I I ARNFKRTI, —MIZ, BREEOFEA, GO
Hl, & U TS NAEEORA (a qulck-look rule of reason or truncated rule of
reason) &5 i (7 TO—F)PEHI NG,
ZDxi, 19994, B m#lL, California Dental Associations (7Y 7 #J)V=7
pERLZE it 2) 4 (BUR, California Dental Association DEEXF % & V) “CDA” ¥ 4

4 Continental T.V. Inc. v. GTE Sylvania Inc., 433 U.S 36 (1977).

1914 at 58-59.

16Broadcast Music Inc., v. Columbia Broadcasting System Inc., 441 U.S. 1 (1979). See e.g. LAWRENCE
A.SULLIVAN & WARREN S. GRIMES, THE LAW OF ANTITRUST:AN INTEGRATED HANDBOOK 209-
210 (West Publishing Co. 2000). See example Andrew S. Oldham, The MedSouth Joint-(Ad)venture The
Antitrust Implications of Virtual Health Care Networks, 14 Ann. Health L. 125 (2004); John J. Miles, Joint
Venture Analysis and Provider-Controlled Health Care Networks, 66 Antitrust L.J. 127, 128 & n.6 (1997).

17)National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla., 468 U.S. 85 (1984).

¥1d. at 110 See e.g. F. T. C. v. Indiana Federation of Dentists, 476 U.S. 447 (1986).
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2) HAEIB RS HHRINI BT, SADMEEO B S, X NSO
IZEEDWT, CDAIC & 22 BEBHERICE T 2 A& BT B X O — e A
ZHIRT 2 EDTH D & HWT U 7258 9K EFERBLHFT (B R, FF) OHMY 28 L, &
DI ARG O DS BETH D L ¥ U CREFICEUR L,

ZO¥PIE, MREEOFH], AEOFH, T U TR I N2 AEO A DIER
M % G 2 ECEERZME B o HRTH D, T I CTHERGED HFMICR
TV Z izl

7, CDAI, #V 74 )N=TMOERHEREDRI75% (ZFH2 3 % 519000 A DS IE
T2 REDOIFERHETH 22D, SREIOF UL, BT DI EOMIBIAI(Code
of Ethics) DT, TR UK 7 (false or misleading)) Ji# & &5 iU, [JEH&H#
HillZBA9 % 25 E A (advisory opinion)| KOEISIAEIZET S TREH A RS A
(Advertising Guidelines)] % EO THILFEEPRL 2 Z EBMEE &> 7229,

K EFRHL 5] Z& B 2 (Federal Trade Commission, BA F FTC) I%, KB (low), %4
(reasonable), T AR 3\ (affordable)] & \WH RBA[FHT LI L 22 EL TV

9)California Dental Ass'n, v. E. T. C, 526 U.S. 756 (1999). % &, Ak, ZRFIZH VT &Y MR
LR R, FTCO¥M 22 URMHOTH Y)Y 2814 U /2, California Dental Ass'n v. FTC, 224 F.3d
942 (9th Cir. 2000). £ D%, FICIE, E#AD L& % Wi U7z, See In The Matter of California Dental
Association. FET.C Doc. No. 9259 (Feb. 15 2001) available at www. ftc.gov/0s/2001/02/CDAorder .htm; ET.C.
Press Release, FTC Dismissed Complaint Against California Dental Association (Feb. 5 2001) available at www.
ftc.gov/opa/2001/02/CDAdismisspr.htm.

05@%, 7 AVATIE6 KA EOBHEDEREARCIRY, Fehle UTORBINEAR, HEHR TR
DB G HEAEEE4) 15104 (2001 4F) 22 HE M,

2l California Dental Ass'n v. FTC, 128 F.3d 720 (9th Cir. 1997). #EREEER [HERME 22 (2 & 2 I & HIRR & i
LI N BBOERA, AV 7 AN=T NERHE RIS B e 2tz ) TIEH A MG 58 Rk & 54
BRI & A1 =85 (1999 4) 253 HE .,

2)California Dental Ass'n, 128 F.3d 723. %23 CDA X2 EDFRED OO —iEH), £t IF—Z L TH&
MR RO - RO —2 R 2L T05,

D) bid.

WBEFRADEIET DIREELTOEY) THD, (o) FERREAAZILY, (b) BT 2 HEIBT2HH
BIEHERIC & > THERD U IFERRICHSE2 & D BIEE, (o) BFIZE > TRIINIRFEI R SUS B B
A E UIZYTIZRLRWIF2HEant &5 89258 LAIZZDEREZEDL & O BILE, (d)TRTOE
B9 2 SN OB S 5 2K % ¢ N T USRI HR U R W TREED Y — B AUIZBET 2 2R D /R S, (e) i
HD—MA (an ordinarily prudent person) 254fEE U < 13212 GEUN R ZERIED H 5 LiiSOF R U
{IRERZEEQILE. 1d. at 760-761.
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Y, BERMOBEIZONTIE, ERIAEERTOE, #EICH#TITRTOY—F
ZAZDWTEIF DZRNGE OB E OB EHIN % #m U R T AUER 5 20 & o 28]
ITO7ZIEND), BHEO E] ICBHTIIREEEIEL TN S L 52, SRR
BT B IR ERENI L REEDFEANZE SN T, LB DIEE A RS 1 1z
DWTIE, &L X NAABEOE AN W T FTCIES SRITE K S 5 &KW L 7227,

ZAUZH U T, FTCOBERIZHT 2 e GEAK PRI 1, R4
BIL BN Tlfgsg ) OEMICHZY, ZOOBENZ & > TEEN KD 2l
BRI & R B HERHE 2 RO 2 2 ASEEIC RS Z D, CDA DRI
HliE THA 5 X £ (naked)) HIBRIZEELST DL LM, U THEEIL, CDADLE
RN, R ST & 2 H9 2 &0 D SIZOWT, RHZCDAOBIREH %
Y EFCDA OBIRBHIEZT R TOMEEHRAZEARIE L2 LD TH>TH L THE
RABEREDTH Y, FERWICEITROREFLEZETT2EDTHD LHM LY,
BT, BB OBHED T8 12T 5 CDADILEHENIZDWTIE, ZORD
JREHIHNC & > THRBHEMILE 2 OREET 2 BT S ILHIZ OV THIFII WD 2
IR FERICE S R BT D EDTHD L U,

3 ERmEEBOFIRT

HIREEEIE, A EMBROIRL T 2 ¥ — U 2 DR, BRI itz
Bl L3, Rl B d 2 &2 % 3 CDA DL & #HNIE, DR et K
M, BT BE BRI RO ARG AEIET 2 15 125\ TR A SUIFEIR
(deceptive) RIL 5 % BT D 72 DINELNZEDTH D LWL, FlIZIE, @i

®California Dental Ass'n, 128 E3d 724. fHL, FTCi¥, CDAIX, wi#5/1 (market power) %X 202 L
7= AL DHIWHZ DWW TIEERE L TWd, ALJIE, Mass. Board of Registration in Optometry, 110 ET.C. 549
(1988) DM = B L, FEIAEICET 2HHIE, THNOFA S VTR NI A MEERIZRY 5 2 LKL
EDTHD, AL, FICIE, CDAZIE+RBTHHIMRH D LiRE L7z, Id. at 725.

2)[d. at 724.

2)[d. at 725.

2 Ibid.

)X 512 CDA OB AR % (e U SRl S e < B3 2 B & EiD 7 &0 D B4R AR 23 EIU AT
fELBNE U7z, Id. at728.

SORRYTED Fb U IFEOFO—HICHREL TV 256, SEEMEOTETOTREIHAMIRE Tt 7EY
FLEVFORDDEU S D RERGEEOBNI A NEHCI T2 28, Yak T -E- A7+« 7V vy [ 70RFF
(BB28R) SRIEREFTHT L (2000 4F) 502 B, F//NSTE T A N—f5) SEICHEH (2001 4F) 153 HEH,

3)California Dental Ass'n, 526 U.S. 771-772.
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BIRGENRO SN/ & U TN ZBEARICIIEI LA ULTE, BEMERDDZ
BT BMEIERAAR L L TVE Z DD I TIDFEST D Z icaiild, aHf
M2 RS 12T B IBREO AR A U2 AHEMEA H Y, EEICHETRETHD &
L7zDTHd, TUTHFENCDAIZE DD H ] IZBIY S IR E OBGED N T H
2LV ERIZDNT, TOZENEEDHEIEE EL{LTEEDTIEARNE LRI
DWTC, BEIEDESE %2 BT 2 aRME & A TEEBE U IJRENARIES 2 1H$ 2
Z AT X AR R DOWTE H R ICEE T RN E TH o 7z LT L 7232,

BRI, D EOE»S, FEI, (2R (full) H50H) ZBERNE DO CDA
D &S ITHI S DT B AHIHIR & 13 5 WEENE DIZ DWW TIE 2742 (plenary) i/
2T EHRL, YREE, S EINZEHEOEAE LU TEBOER &S HH
1, FEEMZREDOTIHZARL, TR RhRN BRI AR 25 THEE T X 2 Bl
& &V BRI AREL D B0 R B B T E ORICHO R R e 2 5 < Z 2 id sk 3D &
Hlr U 7239,

14 YROEHFEVE

ZDOCDAEMYIRDRA > ME22H D, H—I, FNEMEBRREIZEICRLT
BSIR SRR SO SRR, SBEDOY Y 3 BT BIREER & 1R D E R
DWTRINDBENDHZDNEDINENDIHTHD, ZORUIIDONTERERIE, Y
B DRFRIE (2 AR U TR 2 FRHI 0D SR SR BRI U TR A B8 2 R_ U 7= sV H
INd, BT, BEED, EBL YREEZELAHORAORFEBEL U THRS
NTEAEILINZEHOFANCH LT, TD &5 BROEED TEEMRE DT

32)1d. at 778.

B)Id. at 781.

3 Z 2%t U C Breyer HIZHHEEIZ & 2 D BGE R, CDA DL EHBNZOWT 1. M#E L 4 2 HIRORE,
2. ERAEN R, 3. PO AR I & MRS B AR R IE S, R O4 S DFE LN D 4 DD IS
DG T > 72, DBERIE, 1ARRRE L\ > 2RBOEIE, 2. GFFNREOEIEKR O3 B0 T8 (2T
2 IR EARIEIZDWT, THlikg 12 B9 % BT AR &5 O BRI (2 B3 2 3504 % I3 2 AT REMED H B | 1d. at 782.
DEGERIE, FTC O CDAIZB 2 EEEIZ DWW TIFZHBEERICHE L TV 720, KB4 M (tendencies)
WWHAETH D L ERUZ, I SICSHERIC & 2 AfENEES OBGIZERIZ R — E 2ADBKITIFFET O h 4
WS RER AL, FEOBEIRT DL 217 5 N U 2 R RE 2 BLE T 2 AN AIIBEEE T db 2 DA EK5
PN THD & Uiz, PBERIE, AMEEA VT« 7 FERHERTE ARSI U TR SIAERE D 7210
WL X BRE-HEAR A % JEHi U 72 Indiana Federation Dentists BRI BISHIRKTH Y, fEMLI B8O
JRANZHEDWT CDA DA S8l % &7k L U2 B O IEZ MR EDTHD & LT3 Id. at 781-785,791.
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) LR U2 S SR ED & S BB E 523 2 LR O TIEE R B,

EF, B-ORA Y MPLRTHES, BSOS, RO TR
% AR ST IR P 0D 5 256112 D\ > C LLIBRH B S TN % 3D 5 5 DT b
2%, SIS, AR 720 ORI 5 EE) (SURIL %) 12O\ T 2 0¥k
FEVEELAEOLEDNG, AU LT, FICKUEE, CDA®E IO
HIENE A BB U, BMUCAR - SETCET 2 155 2 BRI L TV 2 & LT
ZORBAR R B2, BB, 155 BUHASETI ERBRH — 212 20
ESBMEEEAZONEVSBETHD, 0K FERCRERODBERL,
&I % B A BS IR SR Y — U AT 2 BRORBE LR LD THE
AT Z DI - BT B AL DT 5 1 B I M & IRk R gt
MEZHWITARETHDELTWVWE, I U TREHEDOLEERIL, L&
INEZL Y, ERBEY—EAZOLOMERI - & L k4 < BOMETH Y
5 D R FL M 1= D\ TR A 2 T L 723, L U SRS PR A oD 1 91
CRBIE BRI B T AN, /- CDA DK SRS, 1T & B0
Y—FIANEFIE LITREBHNIE, ERIEM>MIE RS2 T2 2T T
PUEFE B 2 &0 & > TRERIITATRG 2 31 % LT 2 SIRATAT 3 THENE & 5 29,
772U, CDAWREIENAILS 2 HHT2L00, ZORDbY IZHENAERERL 28
WL T3, £/2-CDADMBERAIZIZ U & 32 —@#DEEMRENE, m ki

%) California Dental Ass'n, 526 U.S. 779.

SO H TR 3 1 S WO IR FRIE IZEH L OCERBEAMOBHREA L 2 H SMERNIY —CADHE
LRI T I L1245, See Marina Lao, COMMENT, The Rule of Reason and Horizontal Restraints Involving
Professionals, 68 ANTITRUST L.J.499,513 (2000); Akerlof, The Market for 'Lemons’: Quality Uncertainty and
the Market Mechanism, 84 Q. J. ECON. 488 (1970), See also Carr & Mathewson, The Economics of Law Firms: A
Study in the Legal Organization of the Firm, 33 J. Law & Econ. 307, 309 (1990). f&#RDH MR IR 2 B &
R & DBIRIZOWT, FAREE THEHIESHIZ A Tl NTT AR (2001 4F) 67 HE S,

37)California Dental Ass'n, 526 U.S. 776.

3 See Lao supra note 36 at 517; Tomas E. Kauper, The Role of Quality of Health Care Considerations in
Antitrust Analysis, LAW & CONTEMP. PROBS., Spring 1998, at 273.

¥)See Lao supra note 36 at 523, See James A. Langenfeld & John R. Morris, Analyzing Agreements Among
Competitors: What Does The Future Hold?, 36 ANTITRUST BULL. 651 (1991); James A. Langenfeld & Louis
Silvia, Federal Trade Commission Horizontal Restraint Cases: An Economic Perspective, 61 ANTITRUST L.J. 653
(1993).

ORI, ZOBLRHEEIE VAR, JERICREERE D THY, FERIANCLE % R L 2 & LF URR
MWd 5L U7, California Dental Ass'n, 128 F.3d 728
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D X AXIREN R RS ) OBEITH YD, KEFT AR EZEYD RO SN TWVWBER
TR, I561T, XBEEORHEZ KD B HERS DML % i U /2 Indiana
Federation Dentist FHfE & I3 HE 7)), CDADLEHRENE, HEEHREOOYE2ET D
MREa SUTIRE LS ] OBEITH Y, ZORRTIE, BEEHRAIZOWVT, HEED
FENS D/ EBBEIZRD EWVR D, RE>T, FEFEOERAL 2RI 580
JFHNZED K IR FIETIE, CDAIZ & B RSB KSR FIZ DWW TS AT
XNz RDDIREEL WD,

RIZEZDORA YV D 2HRFATD, 22T, KT ARFRIZE T D L8R5&EDF A,
fE LI N GHOFAL, U CEMHOFEI2HE, ML LS, £, YREED
LieE, MBI O W THEHM AN AEIIAETH D, BERS, YHEHTADKE
IRIRIE, TTICRAIZE LU THODENSTHD, UK U TEHBDFAIANEH
FAXINSITAERIZDOWTIE, MEE R2ITAOBFHIREICDONT, HUFTAED
FIEDATIE, HHUMPHELZE S TR NI AMNBER EBIET D I ENTERY,
B> TUFAT R D KBFHIH R DV TGN & O FEIZNTAE 2 kD D Z L1278 B,

T, EHPREREARICB T, ZHERIRU G A ERGHEOFAN L 1E, B
N EDE D BEDBEDIEA D0, £7, ZOHRIE, Ml I /-G8 OFIZ
NEERESEELEZEDOTIERY, LA, ZOHHRTIE, fBIRSn-aRmoE Al
DWW, (B ARBEFON#ME2ETIENLRT, MBEE R HENHERUTHEE
FIIH U TP EL2ET2EDTHD EHHREZ FTIENTEE I L
EFERL, TOHEAHEZ HDREARMLL THE, LML, [MHBEEREGEHOIE
A% EAT B BRIC BT L 225 BARZRIES O AR DOV TR LU TR, I 51T,
B EFIBREAD L SHHNIZ OV T CDADHEZ 242 ) K RO BFER L B o 75
DWTEHMDH DY), ZOR, JEEISHTDHHI O, ik BhE T 5 HENE
ENZEUT, TNEE ST, BHIZ, YEHBHEINES % BT 5 L5 2 2D
THhd, LU, MhT, BEEMERFARDSAERZBEE 32 E B80T
E, XY, BERREE 5T EDEFMETDIETTHINS, TNTHHROH]E
NEMETELEINDEDTIIRNE VR D,

WETNIZE &, CDAFHIPUE, SHEOFANIED <HrIE, FRICAIU ZF808

) See Peter Hammer, Antitrust Beyond Competition, Market Failures, Total Welfare, and the Challenge of
Intramarket Second-Best Tradeoffs, 98 Mich. L. Rev. 849, 873 (2000).

42)California Dental Associations 526 U.S. 770.
43)See e.g. Lao supra note 36 at 512.
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DT HONB RS LML ZE DD, ThZITTIE, Chicago Board of Trade -
EHRDOGHOFHIAD [RIT] #FEET 2O TIEROAL WD BERIEAETE R0,
TIT, JUT, 2000448, FEER LT A NG Y EHEEIEES (FTC)IC L3 [
GEHEHFNIB ) D HEREN 1 R T 1 (Antitrust Guidelines for Collaborations
Among Competitors, AR, [FEREEN 1 KT 2 9)] A TN ZLIZULEW,
ZDHA RIA 1%, CDAHEMHPEIZ, ARINFFREHETH Y, HEREC
UT, FRBMIAYREEDFRA, ABORAIE U TR LI NZEBDFRANI DWW
TEDEDIIEZTONEDON%HD ETHITHD,

Il EBXEREELHA KAV
1 BHREORZEEME

HA RT A VDHES DAER S HEREE L L, TREET 2 502 XZThl Eo
HEENGLD—E UL IFEBOHERY, —H U <ITEROREICHE DO TREE
FEELEOTHY, GHERALZEDI1ORETY) , ERITREADE, SGHA
ETTIERNENS ZETHBY),

LIAT, WH, BERELVO LD, H#HT D I LIk o TH L WORFRTiiE

4 Chicago Board of Trade v. U.S, 246 U.S. 231 (1918).

45)Gee United States Department of Justice and Federal Trade Commission, Antitrust Guidelines For
Collaborations Among Competitors, 64 Fed Reg 54483 (1999), available at http://www.ftc.gov/os/2000/
04/index.htm#7.

40)See Collaborations GLs at 2.

MEB, YL, KEK NS AMETIE, Yy —vUik1%, 24, FRRICFTCIE5 54T & W HHIX
%, 15U.S.C. §§1-2 (2000), 15 U.S.C. §45 (2000) See supra note 102,DEVELOPMENTS at 411. ¥ ¥ —~
H2508 K, BAEO—1h50% A L% KT 2 JVIZ& D —HMBEIN U THEH I NS, See United
States v. PanAm. World Airways, 193 U.S. Supp.18, 36 (S.D.N.Y. 1961).

BTV OPMBIR L UTIE, (1) EBOBRAEIZE > THRIINT WS HERTH Y, (2) SBAHDHERIN
LT, FEMNGEERHD L 2R, E/-Q)BALLER2IINEL TS IY, ZTUT @) AR, Hrik,
TG ROFHSAZHWE T2HE LT U WHEERE UTONEEZETL2EDEBTEDNH D, See Joseph

F. Brodley, Joint Ventures and Antitrust Policy, 95 HARV. L. REV. 1521, 1526 (1982). UL, BUETIE, i
ZEWT, —EOKEERZL, BS, HHFEAREUTHEHEL TS HERTHY, —BREREZRLS, ZXE

B D (person) IZ& > TATAXIEXBII N TV E DT LD EIRWEFRA A, — ISR TH
%, See Gregory ]. Werden, Antitrust Analysis of Joint Ventures: An Overview, 66 ANITRUST L.J.701 (1998).
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REAHTSLVSEDTH DY), 2L X, HBHEMFIEANOLEZ R THRITT
DG L NZ B DD, BEBRL, HEMRIEEARE LORR R EREFHIZEY
REINDAREMEDMENEDTH Y, WH, AEMEEX LN nd, FFEE
NDOE=FNEZISIRL, TOITA7NVIVOBFFAFKIIISHINTLES> DT, Sl
WHFEIZFARY 1335 C I3t/ MG 12 [ B R PEAY R . € 2 TEEEIFFE D 72 D DI HE IR,
B 2 R T2 E D LFHIEL 5 2D TH D0, fiich, HHEHEmRHE¥Y K
i - NNEIRA BN T D 28 I0&k Y FIU—% R, BURORFMD?D, X 5 ICFEHE(bE
O LSy b7 — I AEO RS BEAFFGEN R VR DS 59),
5T, BEEEEROFEREL, TORETIEEDTICEOTHEIIHS 2(E
k9228, 2E8RIDEDTHDEEVRD, o> TTORENEDHIZ, HikshkE
WEENTVRHER LR, YRERDFMIEINTUIIND, 1 RTA Vi
ZODR, WY 7 Ny o722, AR & SR IZHER S et 2 A fatt
EUTHLUZD AT, JB2AEDIRFEMMIZDONT2HARET S Z L 2HR LT
B —A%RETEM, HU, A RIA VL, —HT2LlilhETchdo2LLTE,
TOERELBPEERRASIER & ORI EEN 2 BN & REENRO 5N D551
&, KVFEHASTEZTOHITT 2L LTV Z L ITIFERABETH DD, X5
PREER AU 2B AR OLBOMEL HEETH 2, 7z, EFIEHELEHT S

OV, () REORRIEOR EERERL, &9 RIIHST S L 2WHEICTS] See Copperweld
Corp. v. Independence Tube Corp. 467 U.S. 752, 768 (1984).

59 See Howard H. Chang, David S. Evans and Richard Schmalensee, Some Economic Principles for Guiding
Antitrust Policy Towards Joint Ventures, COLUM. BUS. L. REV. 223, 238 (1998). See Werden supra note 139 at
701 (1998); Gene M. Grossman & Carl Shapiro, Research Joint Ventures: An Antitrust Analysis, 2 J.L. ECON.
& ORG. 315, 316-17, 321 (1986). BAiD A A —/N—IF, REFLROBAMAEHIZEM 2 K, KIS
TUE, BFERRTE A VX VT« TAME T B, ANHYIEZ T U EEEilfing A28 (2001 47) 187-188 LB,
WA DR & Blibise ) RS - Sait FURERH [HARDBFBOR] FARF RS (1999 4F) 344 HS M,

5D See Chang, Evans & Schmalensee supra note 51 at 239.

52 See Chang, Evans & Schmalensee supra note 144 at 242. #2512 & 2 BILORFFIEIL T 1 7V RZESAT
FH OGN - BBOBL (imitation) 2B U THHTE I L 2RI LD BATHETOMREZTSHITRATLZ
L EFREICY B, FEFORBFIEL, PRI & 2 EIROIA 28 U TIRIEHEH OB FELLAIM HINA & DIZiz{L
FTR/ERIED DD, N HY 2 - rFxTy b DEEHIsGRHEED RARRTINRL (2002 4F) 131 E2* 5 132 B,

591d at 241-242.

9 See supra note 3 Collaborations GLs at Appendix Example 4.

) Ibid.

50)1d at 3.31 (a).
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IV =TT WRREFEURDF RN ADIIG], K OSEFEAESIMEIEA I U TRE

N2 HERHPIES I 1IN § 2 HRI RS SR T H B IG AW R <R,
D& D BEERIEOVE 2 Mo, WY RBE LOFEZ T3 I &, TN

TURIZE>THERRELRDZDTH D,

2 YREEORRAOBENERY) & EXREOFREENROER

HEREEA A R 1 V%, RENAD, 3E Llifkine™®, digasme™ cohh
WX, YREEOITAREIIZEEY TS 2 WS M % T3 (In Box 208%0), UL, ¥
REEHT 1 RT A VI, YREEDOITAFERIIEYTIRETH 22 LTE, EHE
DM, HEOMET, B - y—CAOEDM ET U T, EfifEHzlEdTsLno
= R % ) B X E 54 (efficiency-enhancing integration) ] ®D Td % 54121,
BHOBFEANZE DN THE T 5 & LT3 (Out Box #7162, HU, a4,
EIRRDIRMER D728, LV HIRKTROVGENHENZRILT, T U THEERET
BIETD2HAITIE, Y, siREEROZOABEMIIBETIEZRNE T59),
ZORHICE>T, AEMICIEYREBEEDITAERMIIELTLIHATH>TH,
Out Box 73t UTETDIEEMFEHEZET DI L2 RL TS, N, HRE
EOFRZ REEUEAT 22D THY, FEEEEIINTL2E IR L RNRIZE Y
DEHIELLTVDEDE VR B,

ZDHA RIA > OREIE, MEREEDFAIAEA X W& HmICBEd &5tk & 3L,
FHOFANZEDWTED LS ITHETT 200, TOEMANRFZERBEREWPHSNITL

57 See Andrew 1. Gavil, Defining Reliable Forensic Economics in the Post-Daubert/Kumho Tire Era: Case Studies
from Antitrust, 57 Wash & Lee L. Rev. 831 (2000). See also Continental T.V. v. GTE Sylvania, 433 U.S. 36
(1977).

®U.S. v. Trenton Potteries, 389 U.S. 320 (1927); U.S. v. Socony-Vacuum Oil Co. 310 U.S. 150 (1940);
Catalano Inc., v. Target Sales, 446 U.S. 553 (1980) (per curiam); Arizona v. Maricopa Country Med. Society,
457 U.S. 332 (1982)(per curiam).

)U.S. v. Topco 405 U.S 596 (1972); Palmer v BRG of Gam. Inc., 498 U.S. 46 (1990).

O Ibid.

) See Collaborations GLs at 3.2.

62 See William E. Cohen & Gary P. Zanfagna, Inside the Competitor Collaboration Guidelines: The Forest
Among the Tree, 2000 U Chi Legal F 191 at 202 (2000).

9 See Collaborations GLs at 3.2.

9 See Cohen & Zanfanga supra note 62 at 203.
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Y IAIHDB, FTHARTIA VT, 5OOFEEREZHRT S, T, 1)FE
OMWE - Hi, 2) G OmiE (505, 3)IRESNH R LOFENDRE, 4)FHl
BARHETUT, B)BAMENFIZTH D, BERERGOZEERIL, 3)EHiHE
HREDOBESFANDHEBOIMTH S >, T4k, RESNEEED, ThThMIL
AR TH D I ens, RESMEXEEOBFOWEEMENH DD, REEFEE
DEFERENTER AR, B FEEREEIREICENINTOE1E D, REICHT
BEARSZNEEROBR, IESIHEEZEEORAREE L L T 0nER, s
W2EHILA, T U TS E Wo 26 HH 20 U CHIEHE SR LoBSIZ5EX 5
WEBEEMNTILVDEDTHED,

ZD&DIZ, A1 RIA VI, HFMREEEAZERLTHEHD0, §XTOHEH
ZHIRET 2D TRAN, FRIUSU THREREEEZZR T LTV,
ZDOHAA RITA VT, TORN ORI DL T (EHEE) OB 2 %
359, ZITClE, 1RHESIMEEEOMS U ZEEREEER, XS, Ak, =%
B (ERE), fififg, ML, HD0IE, B LERELENICNT SR X, BEAR
MRDERMY) ZHFI LT BEERETH > T, KESFIEL SN RIGE I,
ARG O L2 ET D 2 e B<FHETD L LTWES), X5z, i
W&o THEICKEFIS R 2 EZE L 28108, HEMATEITEREL T,

BARIZED & 5 RIBEEN RPN EE B TEHDTH NI DV THEREN
1RV, RBEREENTNENHNIEZFRL TS 20 S REORME» 5,
DIREEFEEEOMY U ZBERE 2R T 2 HE, )2 R8Il T5aBED0H S
BRIZERT R0, B, £, v—rT 1 V7 FUCHAMAIET 2R, 1E
- BIROEKNES TG HOREL - 3t MEE T2V LT, R&DIZDWT

%5)See Collaborations GLs at 3.34.

60) See Collaborations GLs at 3.3.

%) Ibid.

8) Ihid.

Obid. FEEDFRER, NPT REIT > 75EP, WEEDLATO Y —EADREESFERIEOFE R,
WG HIHIR U 75854 % #89, See supra note 102, DEVELOPMENTS at 66, See also Levine v. Ventral Fla.
Med. Affiliates, 72 F.3d. 1538 (11th Cir), cert denied 519 U.S. 820 (1996).

70)See Collaborations GLs at 3.31 (a), 3.3 (b).

7DId. at 3.3 (a).
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IE, FREEZE U THAKERZ KT I D &S RG24l LTHIF 5,
ZDE D ITHERBEDFAMIZER U TIE, TENAEDREED HHERIZ & ORERE
THEDN, HEEICEETDILIIRD, BIIHA RIA VTR, %< OFERE
& DB U IRBF ] THD EHIRL, TR AR 2EmRd
5 LTREVAGHNIIBETH 2NEPDEELITD, TDLOIZE, WENE LR
BEOBE - HE OGHMBEN 2 FE T2 ARG EBIZRD VAL, TOR
2F 2% LT, MEDORERIEIHETL r—ATOHE 2R TAHAD I LIZLELD,

3 BMIE#HENCAARMHICRZERREICHT B R M5 R MEDFT

9, BMIFH 2 lCTAhLS, ZOHMEF, ZKExY T —2D—DCBSH,
ASCAP (American Society of Composers, Authors and Publishers) ¥ BMI (Broad-
cast Music Inc.) 5123 UTHEER L 2B TH S, SEEEHICETIaF7 1V 2
(blanket license) WMIiFIHEIZFELE T D H, BWHEELE B>, ZHIZH LT, #ilEk
I, BT MY AL, L EHUDOHFHIE (naked restraints) TIEAW & W L
2o TRDOGL, AT A VAR, WRORE, FEMOERLFHIIN T EHL
MPHEEEZHELCD720ODEDTHY, ZNIZk>T, FHEEMEHNARL, R IE%
FERDEHEENS ALV A ZITTHHATS I LIZLPEEIEH =AU, T
Ho, EYAFETEFBIA LY A%RZITDL 0O HENHED LD, TLTE
B2y A0MEEZ AL, Zhid, BEDOS A 2y ALIFFEOERTH D L
Wrl7z, 28207 —ATI, affiv Y AEZFTIERL, EEESEIE, B SMEH
IRV ATHILNTED ZLBIEMIN TN,

ZOBMIFE, i#hZ, Addyston Pipe FE7) I2BWT, TaftHlFHAVRU 72 [AHHE
PR (ancillary restraints) DIEHL] & ORBIELFERI X 11579, Addyston Pipe H
T, DNEBPEIXAOMIEZBEL D LS4 ATOHEEETY) FIIFUTH
UdEHD, 2)/85— N F—0iBTIES B IEICEHT 2 E 0, 3)/3—hF—Yy THE

D bid.

73 Broadcast Music, Inc. v. CBS, 441 U.S. 1 (1979).

MId. at 16-24.

7U.S. v. Addyston Pipe & Steel Co., 85 F. 271, 280 (CA6 1898), aff’d, 175 U.S. 211 (1899).

76 Z D Addyston Pipe HELARTIE, TEY O — EOAHOFAIN R TORBISH UTHWONE X ED, (5
PR TIRIZ D AN 52 R E M DV TIHIER K ANIAFAEL R o2& b, Michael A. Carrier, The Real
Rule of Reason: Bridging the Disconnect, 1999 B.Y.U.L. Rev. 1265 (1999) at n270.
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HIZED Bk, HBEWFIIR U TR FEREGTIFELFAL I L E2THARNT
& R O5) BHARE T ROMEE OBZERIET) X 2T YO — F, TOHIENEGHIZ
RBELEDONIGEIL, EXMEINTEAZLIZEHL, X MTAMECBITSHL
BIRIRAY TEENARZROEERHMIZEINBET 23D TH > T, HHEEIZLHD
R ER T D ETHERHRTHY, A YEHICE > TENOBREE R YIZFIA
INB/HEEZFEC B 72OICBETHDEEI0IE, YHHIRITELEIND] LH
ROLEEDTHB,

72720, BMISEHE, FHERE—MKE2 U ETI2HDOTIERY, LA, KT A
NETI, EPEHEHIRIZOWTZENZIEL(LT 2 RMITIEF I V2 3,
ZTDZ L ERTDMNCAAFE ML TH S,

ZOHEM) F, RFEAR—YEHRZEHTZNCAADT L CHIRWE T S > Hh
Lok, TITIE, 7V EHRBHEDREHIR AT, BRI OMREHOPEL, il
EHIBR, fiIFETEICEY U, LSREEDFRISEA X 13 N I BN R4 R
ERBOTVD, ZOMBEIZONT, IE#lE, AR—YVIEIAREMNIZ, BHEHGEZE%
BUTHRELUTITOEDTH D Zeh 6, NCAADIEEIREEITRAIEENTH D &
FHE L CTWB, FDD, A, MIREEOFANIGEYS 3 2 LRI, ikl
DHEITFONTVWE I 2DOOE, NCAADEYLHh %2 ZET D ¥R
Tzo INMMEBALINAZGEDFAITH D, TUT, mEmHiE, 71 EHREICRS
HEAMKFEZNEKRIZONT, MOPBETITER UEROEIREZES 2 & THEMNE
EBHU D2 LROTHB8, UL, mE#ki, ZoOsiREICET 200k s,
NCAAIZ& 27 L CHMUEIZBE T 2 HIRICDWT, ZAUINCAAMIRGEAEEZ 4TS
EDTIFARL, BWECETIRMBIE, 2y N7 =2 R e EF—LDMBIZRMIZD
ROENTWAEZZEIZEBL, BMIEFDOAIET 12 Y AD & D IZLBOEEMS DM
MEAETEIA RV ARBETEIAZ AN EIZREL LI L AZDTH B8, Z0

) Addyston Pipe & Steel Co., 85 F. 271, at 281.

91d at 282.

) National Collegiate Athletic Assn. v. Board of Regents of Univ. of Okla., 468 U.S. 85 (1984). See example
Elbert L. Robertson, Antitrust as Anti-Civil Rights? Reflections on Judge Higginbotham'’s Perspective on the
“Strange” Case of United States v. Brown University, 20 Yale L. & Pol’y Rev. 399, 415 (2002). See also, Chul
Pak, Toward a flexible rule of reason, 68 ANTITRUST L.J. 391, 414 (2000).

SONCAA 468 U.S. 113 (citing Maricopa 457 U.S. 365.).

8DId at 113.
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BT, BERE, MEBOBEREESAL, O VUNEET DI LIZX RN
DOEFITA SN HET 5, BAKIZIE, NCAAD TS U »ghRit2EHT 250
ThHiUE, TV RSB, TORMMERNETR2I1XTTH D NBEIZILT DM
DREMWELTVWD L, I51Z, BMIFFDGEE, 4 DFEEHEIZ, BMIOG
T2y ALAMAERNC T 2V AT 2R ERD SN T WD, NCAADT TV
DL, HREEINCAA DT T VEHENWTHEINC R Y MY —I B RT3 L ydk
UHNTWZZ &2 BIUT, T OBFRERRRRMEIZRD SR n E D1 7282,

ZOHEMIE, NFEHIBROER NS HEEZ Mo TWARWE DD, R ER £h
HTHERENENE WO BANSHMETZ V2 BELTEY, TOERIZBEWNT,
MNHERFIROERIGEE ST 2MABH D L nE LD, TUT, g, HEEEHT
RIAVTERABTHD, 1 RI1VTIE, HIHEN, IMNEEUREED AN
FMTHEIOREDTH oL UTE, FHIREEITT U THHENRHIRTH 2 L3RD
ShiiE, ThzEHOFIZESOTONT 22 LT\, T42bL, RFEEIZ
B 29REZ A LT A CEETIANETHIY5E, TUT, HALAHMICHE
FBRL, BRI 2 R T 2 2O ICSHEMBEELN S 255 I ABERRIETH %
EUTEHHEDFANCED B TThhd Z Lilisbd,
BREIDRIZDWT, BEOHUHITE, LHEHTNE L I-EOHREIEE R & D/
HEEZRET D202 BT 70 —FBRMENTE 2, TITIE, REOHMNE E
9% ET &Y IR TIZR T (less restrictive alternative) 2 74E 4 % AT X
NI EMNHNE), 2 2, 7Y MR-V OA—F —HEOREHIRDREE & o7
Sullivan v. NFLTI&, SHOEAOHMTIZEEL, &V HIBMTIRANTFEIZE > TR
EOHWWERTEDNE»2MEE U, UL, L ZOHIRE & ORE Iz
DVTIE, REMTBROFEEZ KDDLV HHES T TR, YEHIRMEZEEY
FERD - DIETINEN NS HIEDNH NS )8, FHEREH A RS VDED
ICRBFREEZRDD Z e <, YHIBICE A EES) B % R 2 HHENFHET B4
Y, ZOEmIFEZFTAZFDIZEHINTND EIEWVZRWD,

UL, FEEEOWENSL RS 0 EERVVELHD, FEEEOREDS

821d at 114.

89See ABA SECTION ANTITRUST LAW, JOINT VENTURES: ANTITRUST ANALYSIS OF COLLAB-
ORATION AMONG COMPETITORS (2006) at 91-94.

8)Sullivan v. NFL, 34 F.3d 1091,1103(1%. Cir. 1994).

85 See example National bancard Corp. v. VISA U.S.A.Inc., 596 F. Supp. 1231, (S.D. Fla 1984).
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BRME % BEAIUE, YEEHIRR & R4 0D A HRIY BE M % {0 B 2RI I3 2 JIB i —
FEHEZE RNZT I RBELVE NI N5THD, ULIAL, Wit k, FHE
REECBVT, il HEICETIHENE ENTHIEE, ThERENERE U
TIEX LT 2 ARMUIMKR L UTHWE ES Z LIV R 575580, 72721, CDAZEM:
D & 5 REEEMEROIL EHIRX, UL, /N1 A RIS CEAHORE * 3§ 2 8K
EFUZB I D HEAMERRE L EIZONT, TOREIZEENDHIEEFIZE 2 55
BOFHGiE UT, ZOMNBEMGHIROEIZHE—IICEET 2 2 kDN TNWD L
WZ2577ZA595,

IV f#&#

AR, FHEEEIINT2E8E EOFHMIIZOWT, KEKR T A MEZBEITS
BOLOF %= MET U7z, KEOEE, KERHIRRIZ U T YREEDF AL L T
WD LD, ZOYAREIED IO AT % 3 5 B EMEMhOE & Y £
Moz \\W2 5, HiZ, HEREN A R0V, BSHEEMOFEEREADZE
RERETDEOIZ—EDEBHANEZR-LTVWEEVWREESD, TUT, Hfdig
HRADIREEDRFEIIZ BT — ML LU TR BIAE, FEEEE 03 B 340 i oD i
OWHEELIE, CZOEOESAEYRIZE > THAIRIPETIIRZVNE VRS, Th
EHARIAVEUTHARTLINENIEEMNL, FERBEBIZEEINDIKERIRZ B
FIELRH, O LS BB AZ O THET 200, X 5ITKIC, SZHRE
KA TH D LT BI54121%, TOMENAEKIZ, ZUT, F#HICHRINS
BERHBLNRDBEAD, ZOR, KETI, HFIZEWTZOFMRIBEM IO
BEHELBRDZFEHINL S RINTVD, SHBEAROMEEREEOEHIZENTE, KE
KNI ANEDFEMRRIESHZIZRD L VWRD7EA5, R, NHENGIROERIZE
1T B HIRNZ 2O HIN & OGN BEEMEIZ B & ¥ DO BEL & 3T, ROFF5E
MEE UTCEHPIZE D 2D,

80 Z AU DOWTIE, e TR T S BFEDFHEIC DWT ) KED—1 2 —3%(2007) 62 HE M,
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INTRODUCTION

Clinical legal education is currently undergoing a surge of interest and
development in Japan? . This raises numerous opportunities as well as difficulties.
One of the most vexing issues concerns the scope of work a clinic student in Japan
can do. This issue is particularly difficult given that in Japan there are currently no
“student practice rules” so common in the United States?.

The norms and rules governing what activities law students can perform
in the United States might assist those interested in clinical education in Japan as

they work through these issues. This article will attempt to do this. I will first offer

DSee generally Peter A. Joy et al, Building Clinical Legal Education Programs in a Country without a Tradition
of Graduate Professional Legal Education: Japan Educational Reform as a Case Study, 13 Clin. L. Rev. 417 (2006).
For a history of legal education in Japan and reforms that are currently underway, see Eri Osaka, Debate
Ower the Concept of the Competent Lawyer in Japan: “What Skills and Attitudes Does Japanese Society Expect from
Lawyers?” INTERNAT'L J. Soc. L. 1 (2007).

2See e.g., Maryland Rules Governing Admission to the Bar Rule 16.
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a brief background of the history and current acceptance of clinical education in
the United States and then survey American rules as a means of conceptualizing a
framework for pursuing clinical education in Japan and defining the scope of work

Japanese clinic students can perform.

I. CLINICAL EDUCATION IN THE UNITED STATES

Despite the current pervasiveness of legal education in the United States,
this has not always been so. A brief overview follows about how this came about.
This section will serve as a prologue to the more specific discussion that follows.
Following this history, the article will briefly describe the current status of clinical
education in the United States and how it has become an accepted — indeed
celebrated — aspect of legal education among practitioners, judges, and many law
schools.

This section presupposes little or no knowledge of clinical education in the
United States. Readers who are familiar with the general history of American legal

education may wish to proceed directly to section II.

A. American Clinical Education: A Brief History

The history of legal education in the United States, in some respects, mirrors
recent developments in legal education in Japan, although these developments in
the United States played out of over almost two centuries® .

Prior to American independence, there were no laws schools. From the
founding of the United States to roughly the middle of the nineteenth century, there
was some organization of law schools, although attendance at these institutions
was notnecessary in order to practice law and apprenticeship inlaw practice was an
important means to prepare for a career as a lawyer. While legal education became
more accepted by roughly mid-century and virtually all states had established

“bar examinations,” these examinations bore little resemblance to the examinations

offered today; they were informal and generally administered orally.

3The history that follows is based on the account contained in Lisa Lerman & Philip Schrag, Etaicar
ProBLEMS IN THE PrACTICE OF Law, 584-89 (2005) and in Robert Stevens, Law Scroor: LecaL EpucarioN N
AmMERICA FROM THE 1850’s To THE 1980’s (1983).
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Later in the nineteenth and early twentieth century, apprenticeship require-
ments became more widespread and the bar examination became more formalized.
Finally, as the twentieth century wore on, within the span of a very few years law
school at last became the primary means of entry into the profession. There was a
sea change on this; in 1923, no state required attendance at law school as a prereq-
uisite for admission to the bar; by 1941, virtually all states required attendance as
prerequisite for admission.

Roughly at the same time that law school became a more entrenched and,
in time, the exclusive means of access to the legal profession, the nature of legal
education in the United States changed. In the latter part of the nineteenth century,
Christopher Columbus Langdell, Dean of Harvard Law School, formulated the

“case method” as the key to legal education?

. By focusing on appellate cases,
this method submerged the experiential element of legal education. Langdellian
pedagogy defined American legal education for over a century and, in many
respects, continues to do so to this day.

This is not to say that there were not critics of the case method. In a fa-
mous critique, Jerome Frank in 1933 called for a “clinical law-school.”® Frank
disputed Langdell’s conception that cases are “the exclusive repositories of the
wisdom which law students must acquire to make them lawyers.”® In some re-
spects, Frank’s critique harked back to an earlier time, when apprenticeships and
“real experience” in law constituted the foundation for admission to the bar. In-
deed, the inadequacies of the exclusive reliance on the case method slowly became
recognized, with the result that roughly thirty years after Frank’s critique, clinical

legal education slowly infiltrated the academy7). This recognition in many respects

YStevens, supra note 3, at 53.

9Jerome Frank, Why Not a Clinical Law School?, 81 U.Pa. L. Rev. 907 (1933).

91d. at 907.

For an exhaustive bibliography on the history of clinical education and on different aspects of clinical
pedagogy in the United States, see J. P. Oglivy, Clinical Education: An Annotated Bibliography (2005) (available
athttp://faculty.cua.edu/ogilvy/Biblio®5clr.htm).
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reached its culmination in the “MacCrate Report” issued by the American Bar As-
sociation in 1992%. The MacCrate Report, at bottom, placed Langdellian “case
method” into a much broader range of “skills” and “values” that furnish the basis

for effective and appropriate legal education.

B. Clinical Legal Education in the United States: A Turn of the Century Status
Report

Clinical education is now firmly entrenched as a crucial element of legal
education in the United States. The importance of clinical education has been
recognized by different groups across the legal profession.

One of the foremost proponents of clinical education in the United States
is the American Bar Association (“ABA”). While usually recognized as an organi-
zation comprised of practitioners, the ABA is comprised of all legal professionals,
including private attorneys, judges, prosecutors, and academics”. The MacCrate
Report was prepared under the auspices of the ABA. In addition, the ABA’s current

standards for law school accreditation include the following language:

A law school shall offer substantial opportunities for ... live-client or other
real life practice experiences, appropriately supervised and designed to en-
courage reflection by students on their experiences and on the values and

responsibilities of the legal profession .. 10)

While the nature of the “real life practice experiences” provides some room
for interpretation, ABA accreditation standards mandate experiential education
for law students. Given that ABA accreditation of law schools is a crucial —

and virtually always — required component to qualify graduates to sit for bar

8 Am. Bar Ass'n, Section of Legal Education and Admissions to the Bar, Legal Education and Pro-
fessional Development — An Educational Continuum, Report of the Task Force on Law Schools and the
Profession: Narrowing the Gap (1992) (hereinafter the “MacCrate Report”). A full text of the Report can
be found at http://www.abanet.org/legaled/publications/onlinepubs/maccrate.html.

9Membership in the ABA is open to all segments of the legal profession in the United States, including
attorneys in any area of practice (such as prosecutors and defense counsel), judges, and even special
membership for law students and legal assistants. See http://www.abanet.org/join/.

102006-2007 ABA Standards for Approval of Law Schools.
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examinations in the United States, this standard has great impact on what happens
“on the ground” in law schools. This is especially so given periodic “site visits”
that ABA committees pay to law schools to insure compliance with accreditation
standards.

Like private attorneys, members of the judiciary also support clinical ed-
ucation. The very existence of student practice rules — which typically must be
adopted under the aegis of state courts — demonstrates judicial support for clinical
education in law school. Prominent jurists in the United States have also called
for expanded opportunities for experiential learning in law schools'). A notable
instance was an address by Warren Burger, then Chief Justice of the United States,
made at a time before the flowering of clinical legal education: “The shortcomings
of today’s law graduate lies not in a decent knowledge of law but that he has little,
if any, training in dealing with facts or people — the stuff of which cases are really
made.”'? Perhaps a foundation for the widespread support and understanding of
the value of clinical education among American judges is that in the United States
all judges are lawyers, and it is not unusual for judges to move from the judiciary

back to practice'®.

Indeed, practice experience is often seen as the touchstone
of effective judgiI1g14). As former and potentially future practitioners, American
judges understand the value of experiential legal education.

Ironically, perhaps the group that is most resistant to the value of clinical

W See, e.g., Harry T. Edwards, Reflections On Law Review, Legal Education, Law Practice, and My Alma
Mater, 100 Micn. L. Rev. 1999 (2002).

12)Chief Justice Warren Burger, U.S. Supreme Court, Address at the ABA Prayer Breakfast (Aug. 10,
1969), quoted in Keith E. Findlay, Rediscovering the Lawyer School: Curriculum Reform in Wisconsin, 24 Wisc.
Int’t L.J. 295, 305 (2006).

19 The Model Rules of Professional Conduct themselves recognize the frequency with which this hap-
pens by detailing conflicts of interest faced by a “former judge” when representing clients. MopeL RuLEs
or Pror’L Conpucr R. 1.12.

“For example, Thurgood Marshall gained fame as the lawyer who was the key architect behind the
effort to combat racial segregation. These efforts culminated in Brown v. Board of Education, 347 U.S. 483
(1954), for which Marshall acted as lead counsel for the plaintiffs. It is well understood that Marshall’s
jurisprudence as a Justice of the United States Supreme Court was, in many crucial ways, shaped by his

experience as a lawyer. See Bob Woodward & Scott Armstrong, THE BRETHREN, 47-48 (1979).
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education is law school academics whose experiences and credentials are often not
based upon practice experience'®. This has led to some internal struggles within
law school faculty about the status and prominence given clinical education. Even
so, over time the trend is distinctly in favor both of higher standards and more
resources being directed to clinical legal education.

In summary, at the beginning of the twenty-first century, clinical education
in the United States is widely recognized as a critical component of a well-rounded

legal education.

II. CLINICS, ETHICS AND SUPERVISION IN THE UNITED
STATES

Through many decades of development, “best practices” of clinical educa-
tion in the United States now consist of a relatively seamless web of legal rules,
pedagogical techniques, and ethics provisions crafted to fulfill the promise of so-
phisticated clinical teaching.

The keystone of clinical education in the United States is that by actually
engaging in the practice of law, law students can gain unparalleled insight and
learning opportunities unavailable in lecture classes!®. The crux of successfully
implementing this approach is the process of supervision. In this setting, clinic
students, through “non-directive” questioning, are encouraged to systematically
consider and assess the choices to be made in representation while actually repre-
senting clients, with all the uncertainty and challenges presented by “real cases.”!”)
This not only promotes a consideration of complexity, but gives students “owner-

ship” of cases, thus enabling an intense commitment to the success of what they

]S)Perhaps the most famous and widely cited exposition of this idea is in Harry T. Edwards, The Growing
Disjunction between Legal Education and the Legal Profession, 91 Mich. L. Rev. 94 (1992).

19There is abundant and ever-expanding literature on clinical education in the United States. For a
recent text that addresses the norms and goals of American clinical legal education, see David F. Chavkin,
CrinicaL Epucarion: A TextBook FOR Law Scroor CrinicaL ProGrams (2002).

17 For perhaps the most thoughtful treatment of supervision, see Ann Shalleck, Clinical Contexts: Theory
and Practice in Law and Supervision, 21 N.Y.U. Rev. L. & Soc. Change 1 (1993-1994). For a recent treatment of
issues in supervision, see Jennifer A. Gundlach, “This Is a Courtroom, Not a Classroom”: So What is the Role
of the Clinical Supervisor?, 13 Clin. L. Rev. 279 (2006).
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are doing. “Ownership,” however, requires responsibility, and responsibility re-
quires that students perform tasks that lawyers perform. Doing otherwise would
subvert the premises of clinical education — “experiencing” practice and, through
the experience, learning how to practice law. Sound clinical practice balances
the students’ sense of such ownership with responsible supervision by qualified
lawyer-instructors.

The following explores the legal bases in American law that enables clinic

students to undertake broad responsibilities as student attorneys.

A. Non-Lawyer Legal Assistants and the Practice of Law

It is accepted law in the United States that legal assistants (also sometimes
called “paralegals”) who are not admitted to the bar can engage in virtually any task
that an attorney can. As explained below, the concept of legal assistants includes
not only regular non-lawyer employees of law firms, but law students and others.
There are two primary limitations to this principle: 1) admitted attorneys must
supervise the work of legal assistants; and 2) legal assistants may not appear in
formal proceedings unless there is an independent legal rule that permits them to

do so'®. T will review the many legal bases for this principle.

a. Student Practice Rules

“Student practice rules” in many states authorize clinic students to practice
law under the supervision of clinical teachers who are admitted to practice. For
example, the student practice rule in Maryland notes that a “law student enrolled
in a clinical program is eligible to engage in the practice of law provided that the
supervising attorney (1) is satisfied that the student is competent to perform the
duties assigned, (2) assumes responsibility for the quality of the student’s work,
(3) directs and assists the student to the extent necessary, in the supervising attor-
ney’s professional judgment, to ensure that the student’s participation is effective

on behalf of the client the student represents, and (4) accompanies the student

181n fact, such exceptions are not unusual in the United States. Some 38 American agencies — including
the Social Security Administration, which hears many thousands of cases, and the United States Patent

Office — sometimes provide that litigants can be represented by non-attorneys.
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when the student appears in court or before an administrative agency.”!”

Student practice rules, while the most straightforward and explicit means of
permitting clinic students to perform a broad range of legal tasks, are not the only
legal basis for that proposition in American law. The following section explores

others.

b. Ethical Guidelines Regarding Student Practice

Ethics rules play a critical role in providing formal recognition for the par-
ticipation of non-lawyers, including law students, in law practice.

By far the most influential source is the ABA Model Rules of Professional
Conduct (“Model Rules”). Individual jurisdictions are free to adopt or not adopt
these rules, but most American jurisdictions — as of last count 44 — have substan-
tially adopted the language of the Model Rules?”. The Model Rules are divided
into “black letter” rules and associated Comments. By the terms of Rules them-
selves, Comments “do not add obligations to the Rules but provide guidance for

721) That said, Comments are crucial in

practicing in compliance with the Rules.
interpreting Rules and often are considered binding in practice if not in law.

A second crucial body of law relating to ethical norms and practices is the
Restatement of the Law Governing Lawyers. This Restatement, like other “Re-
statements of Law” in the United States, is issued by a respected body called
the “American Law Institute” which, like the ABA, is comprised of practitioners,
judges, and academics??. As with the Model Rules, the Restatement is techni-
cally not binding, but also like the Model Rules, it is widely cited, respected, and

represents a consensus regarding applicable law governing lawyers in the United

)Rule 16. A full text of the Rule can be found at http://michie.lexisnexis.com/maryland/
lpext.dll?f=templates&fn=main-h.htm&cp=

2 Lisa G. Lerman and Phillip G. Schrag, supra n.3, at 34. There are exceptions, most prominently New
York, which has retained at least in form the body of rules that preceded the ABA Model Rules confusingly
called the Model Code. California has adopted its own unique body of rules. Both New York and California
and the other jurisdictions that have not adopted the Model Rules, however, do not vary substantially in
substance from the Model Rules.

2DMober Rutes or Pror’. Conpucrt Scork [14].

2)The website for the American Law Institute is at http://www.ali.org/.
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States.

These two bodies of rules governing the practice of law — the Model Rules
and the Restatement of Law Governing Lawyers —both support and resonate with
the goals of clinical education. For example, Model Rule 5.3 governs “Responsibil-
ities Regarding Nonlawyer Assistants.” Even assuming the absence of a student
practice rule, one could characterize law students as “nonlawyer assistants” and
in accordance with Rule 5.3, “a lawyer having direct supervisory authority over
the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is
compatible with the professional obligations of the lawyer.” Indeed, Comment [1]
of this Rule makes specific reference to “law student interns.”

The impact of Rule 5.3 is all the greater given that virtually all American law
offices employ, in the words of the Rule, “paraprofessionals,” that is, paralegals.
The scope of activities paralegals can perform, so long as supervised by attorneys,
is very broad. This is an implication of Rule 5.3 and is settled law in practice and
theory. The Restatement is explicit on this point and its language is worth quoting

in full:

For obvious reasons of convenience and better service to clients, lawyers and
law firms are empowered to retain nonlawyer personnel to assist firm lawyers
in providing legal services to clients. In the course of that work, a nonlawyer
may conduct activities that, if conducted by that person alone in representing a client,
would constitute unauthorized practice. Those activities are permissible and do
not constitute unauthorized practice, so long as the responsible lawyer or law firm
provides appropriate supervision and so long as the nonlawyer is not permitted
to own an interest in the law firm, split fees, or exercise management powers

with respect to a law-practice aspect of the firm*). (emphasis added)

This language insulates non-lawyers from the charge of engaging in the
unauthorized practice of law as long as they work under the supervision of admit-
ted attorneys. It suggests little limitation on what non-lawyers can do so long as

the supervision condition is met.

2)Restatement of the Law Governing Lawyers §4, Comment g (emphasis added).
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A crucial dimension that threads through Rule 5.3 and related rules is the pri-
macy of preserving confidentiality as non-lawyers facilitate lawyers in practicing
law. For example, a Comment to Rule 5.3 makes explicit reference to the obliga-
tion of supervising attorneys to provide “appropriate instruction and supervision
concerning the ethical aspects of their employments, particularly regarding the
obligation not to disclose information relating to the representation of a client.”?%

The final piece of this analysis, both implied and explicit in all of the authority
I have presented, is that ultimate responsibility for the representation rests with
the admitted attorney. This is true whether the non-lawyer is a “legal assistant” or
alaw student operating under the limited admission provisions of student practice
rules.

The value added of formal student practice rules is the ability of law students

to appear in court so long as their admitted supervisors are there as well.

c¢. The United States Supreme Court, Non-Lawyer Assistants and the Practice
of Law

A final and especially significant piece of American law regarding the scope
of what legal assistants can do has a constitutional dimension in American jurispru-
dence. In Procunier v. Martinez?®, the United States Supreme Court was presented
with a class action lawsuit brought by inmates challenging a “ban against the
use of law students and paraprofessionals to conduct attorney-client interviews”
without the presence of admitted attorneys?. The Court held that such a ban
“constituted an unjustifiable restriction on the right of access to the courts” and

thus a violation of the Due Process Clause of the Constitution?”). Interestingly, the

2YThis comment refers to the American rule on confidentiality that imposes an obligation not to disclose
“any information relating to representation.” Model Rules of Prof’l Conduct R. 1.6(a). While there are,
of course, exceptions to this Rule, the American rule, taken literally, is extraordinarily protective of client
confidences.

2416 U.S. 396 (1974).

21d. at 398.

2DThe applicable language, contained in the Fourteenth Amendment of the United States Constitution,
is that no State “shall deprive any person of life, liberty or property, without due process of law.” Analogous

language in the Constitution of Japan is in Article 31: “No person shall be deprived of life or liberty, nor
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opinion has language that expressly notes that its holding extends both to “law
students working for attorneys” and law students who participate in “law school
programs.”?® In this case, the United States Supreme Court recognized — indeed
assumed — the legitimacy of non-lawyers conducting attorney-client interviews
on behalf of attorneys who are not present at the time of the interviews. It should
also be noted that given that Procunier involves a lawsuit by inmates, it is a civil,
not criminal, case, and thus its holding should not be understood as limited to
criminal matters®”.

There is further Supreme Court support for the ability of legal assistants
to engage in a very broad range of work under the supervision of attorneys. In
Missouri v. Jenkins®?, prevailing plaintiffs in a school desegregation case sought
recovery of attorneys’ fees under a statute that so provided. In making their
application, the plaintiffs sought compensation for the work of “paralegals, law
clerks (generally law students working part time), and recent law graduates.”>
The Court held that a statute providing for reimbursement for “attorneys’ fees”
included reimbursement for the work of paralegals and law clerks. In reaching

this conclusion, the Court noted as follows:

It has frequently been recognized in the lower courts that paralegals are
capable of carrying out many tasks, under the supervision of an attorney,
that might otherwise be performed by a lawyer and billed at a higher rate.
Such work might include, for example, factual investigation, including lo-

cating and interviewing witnesses; assistance with depositions, interroga-

shall any other criminal penalty be imposed, except according to procedure established by law.”

B1d. at 421.

)One can argue that the Court’s holding relies to a certain extent on the inability of inmates to
otherwise obtain legal representation given the time and money expended in traveling to remote prisons.
Nevertheless, the Court assumes that non-lawyers can and often do perform legal tasks, including client
interviews. An article in Japanese that discusses the import of Procunier in clinical legal education is Takashi
Takano, “Student Counsel”: How Far Can They Go? — Legal Regulation of Student Practice in Criminal Justice
Clinics,” in CriNnicaL LEcaL EpucatioN IN Law ScrooL (Shigeo Miyagawa, ed.) (2003).

30491 U.S 274 (1989).

3DId. at 277.
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tories, and document production; compilation of statistical and financial
data; checking legal citations; and drafting correspondence. Much such
work lies in a gray area of tasks that might appropriately be performed

either by an attorney or a paralegalsz).

ITII. CLINICS, ETHICS AND SUPERVISION IN JAPAN

Clinics in Japan have made remarkable progress in the very brief time since

their introduction as part of much larger reforms of legal education®.

Despite
this progress, it appears that the larger legal culture in Japan, which has operated
under an accepted system for the education and admission of attorneys for many
decades, has not yet had sufficient time to assimilate the norms and goals of clinical
education. One central issue that has arisen is the status of law students in Japan
and the degree they can participate in legal representation, particularly in the
context of formal proceedings. Perhaps the most obvious difference between the
United States and Japan in this regard is that Japan has not yet adopted student
practice rules. Despite the absence of such express rules, however, the current
state of legal practice in Japan does provide the same basic foundation for limited
practice by law students as the United States.

Legal professionals in both countries carry the same day-to-day responsibil-
ity of providing legal representation to the best of their ability. In order to accom-
plish this, they must employ non-lawyers to assist them in their work. Therefore,
it comes as no surprise that Japan’s “Basic Regulations for Attorneys’ Duties” pro-
vides the same kinds of guidelines concerning the use of non-lawyers as those
reflected in the American counterparts cited above. Article 19 of those Rules reads

as follows:

Article 19. Supervision of clerical staff
An attorney shall direct and supervise clerical staff, judicial appren-

tices or any other person whom the attorney has allowed to participate

314, at 288 n. 10. For an opinion that cites with approval this language in the context of state ethics
rules, see In re Opinion No. 24 of the Committee on the Unauthorized Practice of Law, 128 N.J. 114, 124
(1992).

3 See generally, Joy et al, supra note 2.
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in his or her duties to ensure that they do not act illegally or unlawfully
with respect to the business they engage in, and do not reveal or utilize
confidential information which they obtain in the course of the business

in the law firm.

Article 19 is particularly pertinent on several fronts. First, like ABA Model
Rule 5.3, the Article places the burden on the attorney to insure that those who
facilitate his or her legal practice adhere to the law and ethical rules. Second, like
Rule 5.3, Article 19 singles out confidentiality for special treatment in terms of an
attorney’s supervision of non-attorneys.

Third, and perhaps of most fundamental importance, just as in the ABA
Rules, the Restatement and other sources of American law cited above, Article 19
contemplates a very broad range of participation by non-lawyers. In the words
of Article 19, this encompasses “any ... person whom the attorney has allowed

to participate in his or her duties.”3¥

This formulation is very similar to the
American authority cited above, in particular the comment to Restatement of the

Law Governing Lawyers declaring that

... anonlawyer may conduct activities that, if conducted by that person alone
in representing a client, would constitute unauthorized practice. Those activ-
ities are permissible and do not constitute unauthorized practice, so long as

the responsible lawyer or law firm provides appropriate supervision. . 35

If, as is clear in the United States and seemingly clear in Japan, a licensed
attorney holds responsibility for supervising non-lawyers and that the role of non-
lawyer participation is to provide legal representation to clients, then both systems
contemplate a broad role to be played by non-lawyer assistants. In the course of

serving clients, whether the attorney takes advantage of the participation of law

3] have argued elsewhere that a crucial aspect of ethical rules is the degree to which attorneys them-
selves “find facts” as to whether the rules come into play. Robert Rubinson, Attorney Fact-Finding, Ethical
Decision-Making and the Methodology of Law, 45 St. Louts Un1v. L.J. 1185 (2001). Article 19 makes this attor-
ney “fact finding” power explicit by giving lawyers discretion to determine what is appropriate non-lawyer
“participation” in the lawyer’s “duties.”

%) See supra note 25 and accompanying text (emphasis added).
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students under the auspices of a legal clinic or relies for assistance solely on the
employees of his law office should make no difference.

To the extent that law students work under the supervision of properly
licensed Japanese lawyers inlaw school clinics, Article 19 of the “Basic Regulations”
should apply to empower those attorneys to designate students as individuals who
“participate in his or her duties.” It would seem that this language should enable
Japanese law clinics to pursue the advantages of clinical education in preparing law
students for their future careers while providing expanded legal services to clients
in need at the same time. By “allowing” Japanese clinic students to “participate”
in the practice of law, students could engage in a range of activities that would
facilitate the full range of benefits generated by clinical education.

As to confidentiality, Article 23 states that “[a]n attorney shall not, without
good reason, reveal or utilize a client’s confidential information that he or she
obtained in the course of his or her practice.” As noted above, Article 19 refers
specifically to the duty of a lawyer to insure that those who the attorney has “al-
lowed” to “participate . . . do not reveal or utilize confidential information.” This
rule is comparable to ABA Model Rule 1.6, which establishes a rule of confiden-
tiality to govern American lawyers. Just as the American rule of confidentiality is
applied to encompass the actions of non-lawyers working under attorney supervi-
sion, so it appears that the same structure exists in Japan. In light of this language,
it would seem that any objection to an attorney sharing confidential information
with clinic students would be unfounded. Indeed, the relevant “Basic Regula-
tions” contemplate the sharing of confidential information. The Articles also do
not differentiate between civil or criminal matters; the Articles discussed in this
section appear in a section of the code entitled “Basic Ethics,” and a subsequent
Chapter — Chapter IV which applies to “Criminal Defense” — in no way modifies

or limits the general application of the “Basic Ethics” provisions.

IV. CONCLUSION
Clinical education in the United States has, over many years, become a
central component of legal education. It is widely recognized as crucial to the

central mission of law school: to prepare students for the practice of law. A range
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of legal principles — student practice rules, ethics rules, and constitutional law
— facilitate the sophisticated clinical pedagogy that many American law school
have implemented. Apart from the specifics of these rules, they represent an
understanding in the United States that a broad reading of what non-lawyers —
including law students — can do serves numerous interests: it enables the effective
education of law students, it makes legal services available to more people by
enabling attorneys to charge lower fees, and enhances the general efficiency of a
law office. In the United States today, this understanding has become a norm —
something that is not subject to serious debate.

Given how recently Japan’s law schools and legal clinics were launched, one
must expect that it will take time to develop a full range of express rules necessary
to enable them to make the greatest possible contribution to Japanese society. The
very good news in Japan is that the structure of Japanese ethical rules already
permits the implementation of clinical education. There is thus an ethical basis to
both promote and implement clinics in Japan.

Japan has made striking progress in just a few short years towards launching
law schools where there had been no tradition of such specialized institutions
before. It is inevitable that the larger legal culture will have a mixed reaction to
such a wholesale change. Nevertheless, the fact remains that the inherent value
of clinical education carries enormous appeal and will likely generate its own
momentum. This is illustrated through the history of initial wariness yet ultimate
acceptance of clinical education in the United States. American law demonstrates
that broad acceptance of a central role for law students in legal representation can
itself become an entrenched norm in legal culture and one that well serves law

students, the profession, and the public at large.
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Open Government Laws
in the United States
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Alan Morrison was selected by Ralph Nader to become the head of the new
“Public Citizen Litigation Group” in 1972. He served at PCLG for more than
thirty years, retiring in the spring of 2004. At the time of Morrison’s departure, his
longtime colleague David Vladeck (currently a professor at Georgetown University
Law School) said:
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“When Alan founded the Litigation Group in 1972, there was no trail to follow,
no mentor to provide guidance. Alan was a pathblazer, inventing and refining the
role of the public interest lawyer as he made his way. We owe our careers to Alan.”

Of the many important achievements of the PCLG, perhaps the most important
work was PCLG's effort to promote government transparency by expanding Amer-
ica’s open government laws. During Morrison’s long tenure, the PCLG filed more
than 300 freedom of information lawsuits, fighting government lawyers in order
to get court orders to release government information and to improve government
procedures for preserving and delivering information to requesters.

Sponsored by Omiya Law School and the Dai Ni Bengoshi Kai, on May 25,
2007, Alan Morrison delivered a speech at the Bengoshi Kaikan in Kasumigaseki.
He described some of the most important features of American open government

laws. The text of that speech follows.
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Open Government Laws In The United States

Alan B. Morrison

Introduction

It is a great pleasure to be invited to address such a distinguished group
of lawyers. I hope that I will be able to provide some useful information about
the collection of laws in the United States that are generally referred to as “Open
Government Laws.” Some of you may ask, is the entire Government open for
everyone to see? Of course, the answer is, “Not quite” or perhaps even, “Not close
to it.” But Americans, especially those who write our laws, love to give grandiose
names to their handiwork, even when they know that the law does not come close
to doing everything its name suggests. A more accurate description for these laws
would be, “Laws that increase the openness of government over what it would be
without them, but still keep many parts of government secret.”

The laws on which I will focus my talk today apply only to the Executive
Branch of the federal government, which includes all of the major departments
— such as Defense, State, Justice, and Health & Human Services — as well as
such important agencies such as the Environmental Protection Agency and the
Central Intelligence Agency, but they do not apply to the President, who heads
the Executive Branch, and his closest advisers. The Legislative Branch has no
comparable laws, but in practice most of its business is conducted in the open. At
the end of my talk, I will briefly discuss the doctrine of openness as applied to the
Judicial Branch.

The first of these laws, on which I will spend most of my time, is the
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Freedom of Information Act, 5 U.S.C. §552, or “FOIA” as it is referred to by those
who use it or have to respond to requests made under it. It applies to records
of all types, including written, photographic, tape, and electronic. The second,
the Government-in-the-Sunshine Act, applies to certain meetings of government
officials. 5 U.S.C. §552b. The third is the Federal Advisory Committee Act (called
“FACA”), 5 U.S.C. Appendix 1, and it applies to both the records and meetings
of certain groups that provide advice to the federal government, and thus is a
combination of FOIA and the Sunshine Act. Most states have their own FOIA and
Sunshine laws, but not laws covering advisory committees, which are used much

less often at the state level.

Federal Records Act
Before explaining the theory behind these laws and how they operate, there

is one other important federal law that pre-dates these open government laws,
but is vital to their effectiveness. That law is the Federal Records Act, and it tells
those who work in the Executive Branch both which records they must keep and
which ones they must discard. The first aim of the law is to be sure that no one
disposes of records of historic and operational importance, for example, after an
election when a new administration takes office, or an agency runs out of filing
space. The second aim is to assure that records no longer needed are discarded,
both to save money in storing them and to make it possible to find those records
that are important without having to search through those that are no longer
needed. This process is generally accomplished by having the National Archives
and Records Administration issue schedules or lists of general types of records
kept by all agencies that can be disposed of (often after a certain period of time)
— for example, routine correspondence or employment applications — and those
that have to be kept for longer periods and sometimes forever. And, because each
agency has types of records that are unique to it, there are similar schedules for
them as well. Finally, the Federal Records Act does not apply to the records of the
President, but there is a special law that requires that he and his staff keep their
records intact until the President leaves office, at which time those that are not kept

for use by his successor are transferred to the National Archives, and they become
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public, with certain exceptions, no later than 12 years later.

Freedom of Information Act

Now to the specifics of these open government laws.

Before FOIA was passed in 1966, records of federal agencies were, in theory,
open to the public, but a person who wanted a record had to show a proper purpose
for the request. The agency decided, on its own, whether the purpose was proper,
and there was no right to go to court if the request was denied. Since agencies
were generally at liberty to make public most of their records without such a
request, and did so when they thought it was to their advantage, the prior law
added almost nothing to the goal of openness. Not surprisingly, when FOIA was
being considered in Congress, the agencies, and especially the people who worked
there, were not in favor of it — they understood that nothing good could come
to them from having to disclose documents that they had decided to keep secret.
But Congress disagreed, and President Lyndon Johnson sided with Congress and
signed the bill into law.

The law begins with the presumption that all agency records are public
unless there is a good reason for them to be secret. Congress designated the
reasons that justify keeping records secret in the Freedom of Information Act itself,
as I will explain in a moment. The key reasons behind the presumption of openness
have been described as (1) agency officials are doing the business of the public, and
hence the public is entitled to know what they are doing, and (2) the public paid
for these records to be created, obtained, and maintained, and therefore the public
should be able to see them. The important point is that FOIA reversed the prior law
so that agencies now had to show a proper purpose for withholding a document,
not the other way around. FOIA goes even further by requiring that agencies make
public, without a specific request, certain categories of records that the public is
likely to need on a regular basis, such as various rules and other broadly useful
material. Perhaps most important of all, a person whose request is denied can sue
the agency and ask the judge to review the denial, under procedures that I will

discuss later.
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Information Exempt from Disclosure

There are nine specific exemptions under FOIA. Rather than go through
them in numerical order, I have divided them into two broad categories, although,
as you will see, some of them fit into both. The first category includes those
exemptions that primarily protect the interests of the government, and the second
primarily protects private interests. There is a great deal of law applicable to most
of these exemptions, but I will only be able to give you a general idea of what the
exemptions cover and what the theory is behind each exemption. In discussing the
exemptions, I will refer to them by their numbered paragraphs within subsection
552 (b).

Exemptions that Protect Government Interests

The first government-protective exemption is Exemption 1 that applies to
information that has been properly classified in the interest of national security.
This includes many of the records at the Departments of State and Defense, but
not everything. There is a detailed Executive Order issued by the President, which
he can change without needing approval of Congress, that sets the standards for
classification. Those standards do contain some limits, but the breadth of the valid
reasons for classification are such that almost anything an agency claims to be
properly classified will be upheld. No one, including the strongest proponent of
open government, believes that there should be no exemption that would allow,
for example, the Defense Department to withhold its specific plans for dealing
with a missile attack by a foreign power, or for the State Department to keep secret
its negotiations for resolving the disputes between Israel and its neighbors in the
Middle East. The debate is over both how broad the power to classify should be
and how long agencies should be able to keep once properly-classified documents
secret.

The other major area in which the protection of the exemption is mainly to
assist the government is Exemption 7, which applies to certain law enforcement
records. Much of the use of this exemption relates to the enforcement of criminal
laws, but it also applies to the many laws for which the enforcement is mainly

and, in some cases, entirely civil. The Department of Justice files all of the federal
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criminal cases in court, but many agencies are charged with enforcing laws whose
violations are crimes, and hence they may have records that come within this
exemption as well. On the civil side, almost every agency has some laws that give
rise to some kind of civil enforcement proceedings, ranging from environmental,
to drug safety, to labor relations, to income taxes, to meat inspection.

As originally enacted, Exemption 7 was quite broad so that any document
in a file relating to a law enforcement proceeding of any kind was exempt, even
if its disclosure could no longer harm the government’s law enforcement interest
in any way. Congress changed that in 1974 and added requirements that limit the
exemption to situations in which the disclosure of a record may cause a specific
harm to a legitimate government interest in law enforcement. The most obvious
situation is where disclosure would reveal the existence of a proposed law en-
forcement proceeding or would prematurely make public information that might
be used against the government at trial. Other exclusions include documents that
would interfere with a defendant’s right to a fair trial, disclose the identity of a
confidential informant, or reveal special law enforcement techniques, such as a
particular method of surveillance by the Federal Bureau of Investigation, better
known as the FBI. Although this exemption is designed mainly to help law en-
forcement, it also safeguards persons who are informants or who otherwise assist
the government, but whose identities are not generally known.

As is true of almost every organization, public or private, for-profit or non-
profit, there are internal discussions and exchanges of memoranda before most
important policy decisions are made. In addition, agency lawyers regularly give
advice to their principals and staffs routinely report on events and make recom-
mendations to their superiors. Like other organizations, government agencies
recognize the value of obtaining candid advice, which often means advice that
will not be spread beyond the person who receives it, and surely does not include
making it available for anyone to see. Exemption 5 protects those internal agency
records containing pre-decisional advice and similar documents exchanged be-
tween agencies where they have joint responsibilities. However, to the extent that

such documents contained recitations of facts, apart from the recommendations,
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the factual portions are not exempt. Again, the theory of this exemption is gen-
erally accepted, but its application has been questioned as the time between the
recommendation and the request increases, and the interest of the person who gave
the advice in keeping it secret diminishes and the historic interest in assessing the
action taken becomes more significant. There is another exemption — number (2)
— that covers other internal agency documents, but it pertains mainly to matters
on which there is little public interest or which are also subject to other exemptions.

Exemption 3 is a catch-all provision that includes other statutes that create
specific exemptions from disclosure. The theory behind this exemption is that FOIA
should not supersede other non-disclosure statutes that Congress has enacted.
Thus, the laws that restrict access to information collected by the Census Bureau
from every American home, or that the Internal Revenue Services obtains when we
file our income tax returns, are automatically incorporated in FOIA by Exemption 3.
These statutes are considered largely government protective because it is thought
that citizens would be much more reluctant to be forthcoming with the government,
or would oppose the census or the tax laws in the first place, unless their privacy
interests were safeguarded, but they also protect private interests as well. There
are also very broad statutes that forbid disclosure of most records of the CIA and
the National Security Agency (the agency that conducts intercepts of telephone
calls, cable messages, and emails, among others), with the debate being whether
those laws are too broad, given the interest of the public in these very invasive
activities. The key fact about this exemption is that it applies only when Congress,
not just an agency, has made the judgment that disclosure is not warranted, either
by forbidding disclosure or by establishing narrow criteria under which an agency
may withhold.

This raises another point that may not have been entirely clear before, but
needs to be emphasized now. Unless a statute forbids disclosure, the exemptions
are discretionary, and the agency can choose not to rely on them, with some limits
that I will discuss in a few moments. This is especially significant for those ex-
emptions that are for the agency’s benefit, even in the national security area, where
declassification is almost always an option — if the agency wants to release the

information — a big “if.”
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Exemptions that Protect Private Interests

On the private side, Exemption 6 forbids the disclosure of medical, financial,
or other personal records that would constitute a clearly unwarranted invasion of
personal privacy. One of the main protections of this exemption is for the records
of all federal employees, which can be disclosed only in very limited situations
and which are also protected by the Federal Privacy Act, 5 U.S.C. §552a. In the
main, this exemption is not controversial, although its application has led to some
disagreement about when an invasion of personal privacy is overridden by a public
interest. The courts have generally favored non-disclosure in those cases, saying
that the public interest must be one relating to how the government is doing its
job (or perhaps not doing its job, by not taking action against a famous or well-
connected person), and not just the interest of members of the public in the person
whose records are being sought.

The final significant exemption is Exemption 4, which protects trade secrets
and confidential commercial and financial information. One aspect of this exemp-
tion is important to note: the records covered by it are mainly those that were
created by persons outside the government, but submitted to the government for
some legitimate government purpose. This is in contrast to the vast majority of
records subject to FOIA that were created by government officials. Once obtained
by an agency, the records become subject to FOIA and also subject to the Federal
Records Act, which means they cannot be destroyed or given back to the submitter
(unless a copy is made) except when authorized by that law. The theory behind
this exemption is that businesses should not lose important secrecy protections
simply because the government has the right to obtain certain information about
the business as part of the government’s regulatory or other responsibilities. The
exemption also applies when a person voluntarily submits records to an agency,
even if the agency might use its formal processes to obtain the same records. The
theory here is that it is better for agencies to obtain records using cooperation,
rather than having to go through the time, expense, and perhaps uncertainty of
seeking to use the law to obtain them. Again, the theory of this exemption is not

contested, but there are complaints from consumer groups and the press that this
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exemption is used too often, not only to protect businesses, but also to shield agen-
cies from charges that they are covering up their own deficiencies, a charge that
is also made for other exemptions, such as national security and law enforcement.
The final two exemptions are variations on Exemption 4, and they are Exemption
9 (oil and gas information) and 8 (banking information). The former has been the
subject of very little use, and the latter somewhat more because it protects more

information about banks than about other commercial activities.

Procedural Advantages for Requesters

The law allows agencies to impose charges for searching and reviewing for
exempt material in response to FOIA requests and in some cases the cost of copying
records. In general, those charges may be imposed only for large scale requests by
commercial entities; the press and non-profit organizations, as well as individuals
seeking records about themselves, are generally entitled to fee waivers.

None of these pro-disclosure rules would matter much at all without one
additional change that FOIA made: it gave persons whose requests were denied the
right to sue the agency that was withholding the records and provided a number
of substantial advantages to the requester not normally found in litigation against
the government.

First, the agency has the burden of establishing that one of the nine exemp-
tions applies, contrary to the usual rule that presumes that the agency is correct and
the challenger must persuade the court otherwise. The reason behind this change
is simple: the general rule presumes that agencies are neutral in their decisions, but
Congress knew that an agency decision not to release records was often the product
of self-protection and thus was not entitled to the presumption of correctness.

Second, a suit may be brought by any person whose request was denied.
Anyone in this room could make an FOIA request and sue in the federal court in
Washington D.C. or any place where the records are located. There is no citizenship
requirement, and corporations, partnerships, and unincorporated associations all
can sue.

Third, the agency cannot simply claim an exemption: it must submit ev-

idence, often in the form of public sworn statements by a person familiar with
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the records, explaining why the exemption applies, and the requester is given a
similar opportunity to submit counter-evidence. Thus, unlike most appeals from
agency decisions, which are decided based on the administrative record made at
the agency, FOIA cases are decided solely on the record made in court because that
is the first opportunity a requester has to make any kind of a record in a neutral
forum.

Fourth, the judge may examine the documents in camera, which means
outside the presence of counsel for the requester. In some cases the court will also
receive non-public testimony or affidavits explaining the basis for the withholding.
And if the judge finds that only parts of the requested documents are properly
withheld, the judge must order release of the remainder.

Fifth, if a requester substantially prevails in the lawsuit, the court will award
attorneys’ fees against the agency. This is an exception to the general rule in the
United States that each party bears the costs of its own lawyer. The exception is
necessary here because a prevailing requester does not receive any money to pay
his lawyer, and the lawyer is not interested in copies of the documents that the
government was forced to turn over as his legal fee.

Despite these many procedural advantages, winning a FOIA lawsuit is still
a difficult task, largely because only the agency knows what is in the records, and
it can describe them in the manner most favorable to its exemption claims. In
addition, for a number of these exemptions — national security, law enforcement,
and trade secrets — courts give agencies a large amount of deference, perhaps even
more than Congress intended. But some of these lawsuits are won, and the filing
of a lawsuit, or sometimes even the threat of it, can persuade an agency to release
some, if not all, of the records sought. And without such a threat, the law would be
largely ignored because all of the incentives for agency personnel are to maintain
their secrets. No government employee ever received a promotion or a medal for

making public records of his or her agency.
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Electronic Records

When FOIA was enacted, the records sought were almost always paper
records, but now the focus is on electronic records, not only for FOIA, but also for
the rules on retention under the Federal Records Act. The government initially took
the position that, if an electronic record were printed out, that satisfied both laws,
but the courts rejected that notion, and have required agencies to keep and release
records in electronic form, where they are often much more useful to the requester
and more easily located by the agency. Keeping electronic records is not without
its own problems, although it does save money on paper and file cabinets. Many
such records were created on equipment no longer in use, with few technicians to
service them, and spare parts very hard to locate. But overall, electronic records

are generally preferred by most FOIA requesters and the agencies themselves.

“Reverse-FOIA” Cases

As noted before, most of the exemptions are discretionary, and even the
mandatory ones are sometimes unclear in certain respects. Contrary to whatIhave
suggested, in some cases the government actually decides to release documents
that a private party (most often a business) has submitted and does not want made
public. In those instances, after a submitter tells the agency why it should not
release the documents, and the agency continues to disagree, the submitter can go
to court and try to stop the release, in what are called “Reverse-FOIA cases.” None
of the advantages that are available to FOIA plaintiffs are available to submitters
in reverse FOIA cases, but they do have a right to sue, which is better for them

than no right at all.

The Open Meetings Act

The other two laws can be covered much more quickly, both because they are
less significant and because they build on the basic FOIA concepts. The principal
behind the Sunshine Act, which requires that certain government meetings be open
to the public, is that the discussion of public business should take place in the open,
that is under the bright light of the sun. The problem is that Congress did not enact

a law that embodies that idea fully, but rather is much more limited. First, the law
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applies only to the relatively small number of agencies that are composed of three
or more members, and then only to the meetings of the members. Thus, because
most agencies are headed by a single individual, including almost all of the most
significant ones, the law does not apply to them. And it also does not apply to
discussions between a member and his staff or among staff members only.

Second, the Act contains many exemptions similar to those in FOIA, but
not including the internal-agency exemption, which would wholly undermine the
law if it applied to meetings of the members. But there are other exemptions for
meetings, including those at which personnel decisions are made — should we
hire A or B to be the new general counsel — and meetings in which litigation is
discussed.

Third, even the basic requirement of a public meeting can be evaded quite
easily since it applies only if there is a quorum. For example, if there are five
commission members, with a quorum of three, as long as only two members get
together at a time, the law does not apply. Thus, a member can meet with all four
colleagues separately, as can they, and the law becomes a nullity. Not only does the
public not have the benefit of hearing these discussions, but the supposed benefit
of a collegial debate among all commission members on important issues does not
take place because all discussions are with only two people, and the others do not
have the opportunity to hear those conversations. Despite these limitations, the
Sunshine Act provides some public benefit at the federal level, and comparable
laws at the state and local levels seem to be even more significant for reasons that

are not entirely clear to me.

Federal Advisory Committee Act

The final law, the Federal Advisory Committee Act, was passed because
agencies, as well as the President, were spending large amounts of money (rel-
atively speaking compared to the overall budget for the government) to obtain
advice from persons outside the government through specially convened advisory
committees. There were no controls over their use and, significantly, their composi-
tion, and they met in secret and their records were not public. The most significant

changes made by the law known as FACA are that meetings must be open, as
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must the committee’s records, with a few FOIA-like exemptions. In addition, the
committee must have a balanced membership with respect to the viewpoints rep-
resented concerning the subject of the committee’s work, so that the government
does not receive one-sided advice or advice that simply rubber-stamps what the
agency wanted to hear. Although far from perfect, FACA has made advisory
committees far more open and far more balanced, although there are still some
deficiencies. There is one other important limitation: the Act does not apply if all
of the members of the committee are government officials, which is why the Vice
President’s Energy Task Force was found to be outside the law. Like FOIA and the
Sunshine Act, persons who are denied access to meetings or committee records

can go to court and sue the agency that established the committee.

Court Proceedings and Court Records

Finally, let me turn to access to court proceedings and court records where
there is a long tradition of openness, based on both the common law and the
First Amendment. The principal is that the courts are doing public business and
should be open except in very limited circumstances in which the judge concludes
that special reasons require secrecy. One category of cases that are generally closed
involves criminal charges against young offenders, but otherwise civil and criminal
cases are public, and anyone can watch them, if there is space in the courtroom.
Similarly, all papers filed in court are open to the public, although the parties
can ask the judge to seal certain records that might contain trade secrets or some
kinds of extremely personal information about one of the parties. Even then, the
law allows members of the press and other interested persons to challenge those
secrecy orders, and the courts have been willing to examine the records closely to

determine whether there is a justifiable basis for continued secrecy.

Conclusion

I have given you a very brief summary of open government laws in the
United States. [ have tried to convey their strengths and weaknesses, some inherent
and some correctible if the lawmakers had the will to change them. Although they
are not perfect, they remain a very important protection against abuses of power
in the United States.
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